
Surrender Agreements 
 
 The guardianship of the person and the custody of a child in foster care under 
the age of 18 years may be committed to an authorized agency by a written instrument 
known as a surrender.1 
 Surrender agreements form a part of the adoption process allowing placement of 
a child with adoptive parents through an agency to facilitate protecting the child's best 
interests. In the agreement the agency agrees to provide care and guardianship for the 
child in the place of the parent and to try to have the child adopted, while the parent 
abandons the right to interfere in the care of the child and the right to prevent adoption 
by withholding his or her consent.2 
 The same holds true for a child not in foster care.3 The care and custody of a 
child may be transferred by a parent or guardian, and the care of a child may be 
transferred by any person to whom a parent has entrusted the care of the child, to an 
authorized agency by a written instrument in accordance with the provisions of Social 
Services Law §384-a.4 The transfer by a person who is not the child's parent or 
guardian shall not affect the rights or obligations of the parents or guardian, and the 
transfer shall be deemed a transfer of the care and custody of the child for the purposes 
of Social Services Law §358-a. The transfer by a person who is not the child's parent or 
guardian shall not affect the rights or obligations of the parents or guardian.5 
 A parent of a destitute or dependent child may commit the child to an authorized 
agency, to a foster parent, or to a qualified relative.6 
 A “destitute child” is a child who, through no neglect on the part of his or her 
parent, guardian, or custodian, is: 
 • Destitute or homeless 

 • In a state of want or suffering due to lack of sufficient food, clothing, shelter, or 

medical or surgical care, or 

 • Under the age of 18 and absent from his or her legal residence without the consent 

of his or her parent, legal guardian, or custodian, or 

 • Under the age of 18 and without a place of shelter where supervision and care are 

available.7 

 A “dependent child” is a child who is in the custody of, or wholly or partly 
maintained by, an authorized agency or an institution, society, or other organization of 
charitable, eleemosynary, correctional, or reformatory character.8 
 Whenever the term surrender, surrender paper or surrender instrument is used in 
any law relating to the adoption of children in foster care, it means and refers 
exclusively to the instrument described in Social Services Law §383-c for the 
commitment of the guardianship of the person and the custody of a child to an 
authorized agency by the child's parent, parents or guardian. In no case may the term 
be deemed to apply to any instrument purporting to commit the guardianship of the 
person and the custody of a child to any person other than an authorized agency, nor 
may the term or the provisions of Social Services Law §383-c be deemed to apply to 
any instrument transferring the care and custody of a child to an authorized agency 
pursuant to Social Services Law §384-a.9 
 



 A validly executed and filed surrender agreement:  
 • Frees the surrendered child for adoption46 

 • Changes the statutory presumption in a custody dispute that a natural parent is 

entitled to custody of a child absent clear and convincing evidence that the parent is 

unfit to determining custody by the best interests of the child47 

 • Terminates judicial proceedings to terminate parental rights48 

 The agency's guardianship of the child after the surrender must be in accordance 
with the provisions of Article 6 of the Social Services Law,49 but the agency cannot 
collect public funds for the support of the child without permission of the local social 
service official.50 
 Execution of the surrender agreement gives a court only two choices in deciding 
on the child's future: it may direct either that foster care be continued or that the child be 
placed for adoption either in the foster home in which the child resides or resided or with 
any other person.51 Voluntary surrender of a child does not end the child's right to 
support from his or her natural parent until the child is formally adopted.52 
 The extended family members of a child who has been surrendered to an 
authorized agency have no special right to custody and are in no better position than 
strangers as to placement of the child for adoption by the agency.53 However, the 
grandparents of a child who was the subject of the surrender agreement may seek 
visitation rights with the child despite the child's subsequent adoption.54 
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guardianship of the person and the custody of a child in foster care to an “authorized agency” for 

the purpose of freeing the child for adoption (SSL §383-c(1)). It provides that the surrender 
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(SSL §383-c (2)). Generally, those terms and conditions concern continued communication or 

contact between the child and the child's parents or siblings (SSL §383-c (2), (3)). To ensure that 
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