Stare Decisis, Precedent and Dicta
By Joel R. Brandes
Lawyers and judges regularly treat dicta like a case holding. 1 In this article we
attempt to distinguish a holding which is precedent from dicta.
“Stare decisis et non quieta movere” means to stand by things decided and not to
disturb settled points.2 The doctrine of stare decisis provides that once a court
has decided a legal issue, subsequent cases presenting similar facts should be decided
in conformity with the earlier decision. 3 Stare decisis is the doctrine of precedent, the
“rule that precedents must be followed when similar circumstances arise. “4
Stare Decisis requires that the decisions of the Court of Appeals which have not
been invalidated by changes in statute, decisional law, or constitutional requirements
must be followed by all lower appellate courts, such as the appellate division and the
appellate term,5 and by all courts of original jurisdiction. 6 The doctrine of stare decisis
requires trial courts in one department to follow precedents set by the Appellate Division
of another department until the Court of Appeals or the Appellate Division in that
Department pronounces a contrary rule. These considerations do not apply to the
Appellate Division. While an Appellate Division should accept the decisions of sister
departments as persuasive it is free to reach a contrary result.7 Trial courts within a
Department must follow the determination of the Appellate Division in another
Department until such time as the Appellate Division of their own Department or the
Court of Appeals passes on the question.
Where a question has not yet been decided by an Appellate Division, inferior
courts in that Department must follow the determinations of the Appellate Division in any
other Department until such time as their own Appellate Division or the Court of Appeals
passes upon the question.8 Where there is no applicable decision from the Court of
Appeals or from the Appellate Division in the trial court's Department and the decisions
from other Appellate Divisions are conflicting, the trial court is left to fashion its own
decision, giving appropriate weight and consideration to the views expressed by the
Justices of the Appellate Divisions and, where statutory interpretation is involved,
developing a view which is consistent with the overall objective of the statute.9 A
judgment of a trial court will not receive stare decisis treatment by an appellate court.10
Findings are a determination by a judge, or jury, of a fact supported by the evidence
in the record.11 A holding is a court's determination of a matter of law pivotal to its decision;
a principle drawn from a decision. It is also a ruling on evidence or other questions
presented at trial.12 A precedent is a holding that must be followed when similar
circumstances arise. 13
Dicta are opinions of a judge which do not embody the determination of the court;
opinions which are not on the point in question. 14 Statements made that are not
essential to a decision on the questions presented, are the dicta, and not the decision of
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the court. A judicial opinion “is only binding so far as it is relevant; and, when it wanders
from the point at issue, it no longer has force as an official utterance.” 15
In Matter of Fay, 16 the Court of Appeals wrote, with regard to the question of what
is precedent, “it cannot be said that a case is not authority on one point because, although
that point was properly presented and decided in the …consideration of the cause,
something else was found …which disposed of the whole matter.”
In 40 West 67th Street Corp. v Pullman,17 defendant was a shareholder-tenant in
the plaintiff cooperative building. At a special meeting called by the shareholders, the
shareholders in attendance passed a resolution declaring defendant's conduct
“objectionable” and directing the Board to terminate his proprietary lease and cancel his
shares. The cooperative terminated defendant's tenancy in accordance with a provision in
the lease that authorized it to do so based on a tenant's “objectionable” conduct.”
Defendant remained in the apartment, prompting the cooperative to bring this suit for, inter
alia, possession and ejectment. Defendant challenged the cooperative's action and
asserted, that his tenancy could be terminated only upon a court's independent evaluation
of the reasonableness of the cooperative's action. The primary issue in the Court of
Appeals was the proper standard of review to be applied when a cooperative exercises its
agreed-upon right to terminate a tenancy based on a shareholder-tenant's objectionable
conduct.
The Court of Appeals held that the proper standard of review to be applied was the
business judgment rule. The rule could be applied consistently with RPAPL 711 (1), which
applied to this termination and required competent evidence to show that a tenant was
objectionable. Under the business judgment rule, a court should defer to a cooperative
board's determination so long as the board acts for the purposes of the cooperative, within
the scope of its authority, and in good faith. Here, plaintiff was under a fiduciary duty to
further the collective interests of the cooperative, whose shareholders overwhelmingly
voted in favor of terminating defendant's tenancy, and it followed the procedures contained
in the lease for doing so. There was no evidence of any bad faith by plaintiff's which would
trigger further judicial scrutiny.
In Pullman the shareholders acted to terminate the defendant’s tenancy – not the
Board. Were the Court of Appeals’ statements about granting business-judgment
deference to board votes directly related to the issue before the Court? Were they dicta?
Does Matter of Fay support the conclusion that the statements were not dicta?18
Matter of McDermott v Bale, 19 was a Family Court custody proceeding, where the
Attorney for the Children (AFC) appealed from an order which incorporated the terms of a
written stipulation executed by the parties granting the parties joint custody of their two
children, with primary physical residence to the mother and visitation to the father. The
AFC refused to join in the stipulation, which Family Court approved over his objection. The
Appellate Division affirmed.
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The opinion in McDermott stated, in relevant part: “We reject the AFC's contention
that the court erred in approving the stipulation. Although we agree with the AFC that he
“ ‘must be afforded the same opportunity as any other party to fully participate
in [the] proceeding’ ” …, and that the court may not “relegate the [AFC] to a
meaningless role” …, the children represented by the AFC are not permitted to “veto” a
proposed settlement reached by their parents and thereby force a trial….” “We cannot
agree with the AFC that children in custody cases should be given full-party status such
that their consent is necessary to effectuate a settlement. The purpose of an attorney
for the children is “to help protect their interests and to help them express their wishes
to the court” (Family Ct Act § 241). There is a significant difference between allowing
children to express their wishes to the court and allowing their wishes to scuttle a
proposed settlement. We note that the court is not required to appoint an attorney for
the children in contested custody proceedings, although that is no doubt the preferred
practice ... Thus, there is no support for the AFC's contention that children in a custody
proceeding have the same legal status as their parents, inasmuch as it is well settled
that parents have the right to the assistance of counsel in such proceedings….20
In sum, we conclude that, where the court in a custody case appoints an attorney
for the children, he or she has the right to be heard with respect to a proposed
settlement and to object to the settlement but not the right to preclude the court from
approving the settlement in the event that the court determines that the terms of the
settlement are in the children's best interests. …”21
What was the holding? What was precedent? What was dicta? It appears to us that
the holdings were (1) that when an AFC is appointed in a custody case, he has the right to
object to a settlement but not to preclude the court from approving it and (2) children do
not have full party status in a custody case. 22 These holdings are precedent in the Fourth
Department. Everything else was dicta. No other portion of this brief opinion was
“necessary to the result.”
In Matter of Newton v McFarlane,23 the Family Court held a hearing, without first
determining if there had been a change of circumstances, and then modified the custody
order to give the mother sole custody of the child. Its three-line decision stated its
conclusions that there were changed circumstances and awarding her custody was in the
best interest of the child, but did not state any findings or its reasoning. The Second
Department reversed the order and dismissed the petition, for the reasons stated in the
opening paragraphs of its opinion. There, it stated:” This appeal raises several important
issues pertinent to child custody determinations. We conclude that: (a) the attorney for
the child has the authority to pursue an appeal on behalf of the child from an order
determining the custody of the child; (b) the child is aggrieved, for appellate purposes,
by an order determining custody; (c) the Family Court should not have held a full
custody hearing without first determining whether the mother had alleged and
established a sufficient change in circumstances to warrant an inquiry into whether the
child's best interests were served by the existing custodial arrangement; and (d) the
Family Court erred in failing to give due consideration to the expressed preferences of
the child, who is a teenager.”
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There can be no doubt the paragraph quoted above contains the four holdings of
the Appellate Division, which it denominated as its conclusions. Are these holdings
precedent or just limited to the facts of this case? Did the Court hold that the attorney for
“a child” or “the child” has the authority to pursue an appeal on behalf of the child from
an order determining the custody of the child? Did it hold that “a child” or “the child” is
aggrieved by an order determining custody? Did it reverse and dismiss the petition
because there were no findings, and no demonstration of a change of circumstances, or
because the wishes of the child were not considered?
Not all cases are precedents. A close reading of the opinion will make it clear that
the Court was referring to this child and this set of circumstances. It held that the attorney
for “the child” had the authority to pursue the appeal on behalf of the child from the
order determining the custody of the child. It also held that “the child” was aggrieved by
the order determining custody.
Assuming the opinion was not limited to this child, the Newton opinion indicates that
the Court based its conclusion that the attorney for the child has the authority to pursue
an appeal on behalf of the child from an order determining the custody of the child on
the language of Family Court Act §1120 (b). It provides that whenever an attorney has
been appointed by the Family Court to represent a child, the appointment continues where
the attorney files a notice of appeal on behalf of the child or where one of the parties files a
notice of appeal. Because there is no requirement in the Domestic Relations Law or
Family Court Act that the court to appoint an attorney for the child in a custody case, the
holding must be limited to a case where an AFC is appointed, and would not precedent in
the Second Department beyond its holding.
Conclusion
It is not easy to distinguish dicta from precedent in an opinion. The easiest way to
determine what is dicta is by the process of elimination. Work backwards from the
holding or holding(s) of the court, which are usually prefaced by the words ‘We hold “or
“We conclude.” Everything that is not necessary for the court to reach the holding is
dicta. Remember, that not all holdings are precedent.
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