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Counsel must make sure to strike out anything in the 
preliminary conference stipulation/order that was writ-
ten in by opposing counsel, which has not been mutu-
ally agreed upon. This should be done before giving the 
preliminary conference stipulation/order to the judge 
when both attorneys meet with him or her. If something 
is not stricken from the form that is handed to him the 
judge will naturally assume that counsel agreed to it. It is 
important to remember that counsel does not have to sign 
a preliminary conference stipulation that contains any-
thing that has not been mutually agreed upon. Counsel 
should also remember that the attorneys have the right 
to add anything to the preliminary conference stipulation 
and cannot be compelled by the judge to sign it. If both 
attorneys are not in complete agreement, neither can be 
compelled to sign it.

Counsel should read and explain the terms of the 
preliminary conference stipulation to the client after it 
is completed by the court, before signing it. The client 
should know before it is signed, what, if any, of his rights 
will be waived, and should agree to his attorney signing 
it. It should be emphasized to the client that the stipula-
tion will become an order when the judge signs it, and 
he will be required to comply with the provisions of the 
Stipulation setting deadlines for the production of finan-
cial documents and information. Care should be exercised 
because once the stipulation is signed by counsel and the 
parties, and is signed by the judge it becomes an order, 
which can only be modified upon motion for good cause.

The Official Form Preliminary Conference 
Stipulation/Order

The official form preliminary conference stipulation/
order form requires the parties to provide certain infor-
mation regarding the case. Those sections that can have a 
profound effect on the case are the ones that stating that a 
particular matter is “resolved,” and those sections which 
require that an act be completed by a certain date. If an 
issue is marked “resolved,” the court may not let the par-
ties try that issue when it becomes evident during the trial 
that it was not actually resolved.

After a matrimonial action is commenced and a 
request for judicial intervention is filed, the court will 
schedule the case for a “preliminary conference.” The 
preliminary conference is a vital point in your case. At the 
conclusion of the preliminary conference the parties and 
their attorneys are asked to sign a stipulation that will be 
“so ordered” by the court, in which your client may give 
up certain statutory rights. This stipulation may bar your 
client from exercising rights you subsequently discover 
you need to exercise to be prepared for trial. Counsel 
must be cautious before stipulating to anything that 
waives your clients’ rights under the Civil Practice Law 
and Rules or the Domestic Relations Law. While a waiver 
cannot be inferred from mere silence,1 it may arise by a 
failure to act, so as to evince an intent not to claim the 
purported advantage.2 Therefore, you must make sure 
that the stipulation is clear as to what rights your client is 
not waiving so you don’t sink the ship before you leave 
the port. 

It is essential that you prepare for the matrimonial 
preliminary conference and review the matters that may 
be considered at the conference, which are specified in the 
uniform rules.3 It is suggested that you review the form 
matrimonial preliminary conference stipulation/order 
(Contested Matrimonial) in advance with your client, fill 
it out and bring it with you to the conference for reference. 
Prior to doing so, contact the Supreme Court Clerk’s Of-
fice to determine if they have additional requirements to 
be added in an Addendum to the form, if any.

The Mechanics of the Preliminary Conference
The preliminary conference may be held in the court-

room, unless the judge is engaged in a trial in the court-
room. In such case it may be held in the robing room. If 
the judge is busy his “court attorney” may conduct the 
conference, and the judge will address the parties at the 
conclusion of the conference. It is strongly suggested 
that the conference be held “on the record” with a court 
reporter transcribing the conference so that there are no 
misunderstandings as to what has been orally agreed 
upon by counsel during the conference. Counsel should 
request that a court reporter be present well in advance of 
the conference.

Usually the courtroom clerk gives the form pre-
liminary conference stipulation/order to the plaintiff’s 
attorney, and asks him or her to fill it out before the 
conference, with the cooperation of the defendant’s coun-
sel. Sometimes the judge or court attorney fills out the 
stipulation/order during the conference.
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the circumstances surrounding the execution of the agree-
ment. If the date that disclosure must be completed is 
before issue is joined, counsel may be limited to making 
a motion to dismiss pursuant to CPLR 3211, and may be 
waiving the right to move for summary judgment, which 
can only be made after all of the pleadings are served.7 
As a practical matter, a motion for summary judgment is 
not usually made until after the depositions of the par-
ties are completed. Counsel should also be cautious about 
stipulating to an outside date by which to make a motion 
with respect to an agreement, without specifying what 
kind of motion will be made, since a motion for summary 
judgment cannot be made until after issue is joined with 
respect to the cause of action or counterclaim relating to 
the agreement. Moreover, until issue is joined there is no 
way of intelligently framing such a motion.

It is suggested that counsel should not agree to assert 
any challenge to an agreement by a certain date. There is 
simply no reason to agree to such a limitation. If coun-
sel is going to sign such an agreement he or she should 
specify the exact type of motion that will be made and 
the stipulation should provide that the attorneys are not 
waiving their rights to make any other motions with 

regard to the agreement, and that the failure to make such 
a motion by the time agreed upon will not constitute a 
waiver of the right to make any other motion with regard 
to that agreement at a later date.

The preliminary conference stipulation/order form 
contains a Section B entitled “GROUNDS FOR DI-
VORCE,” which contains space for the parties to indicate 
if the grounds for divorce are resolved. If fault is resolved 
counsel must indicate in the preliminary conference stipu-
lation/order form the grounds upon which a divorce will 
be obtained. The form does not leave space for counsel to 
recite what steps must be taken by the party who is going 
to obtain the divorce nor contain a deadline for that party 
to submit the required papers to obtain a judgment of di-
vorce. The preliminary conference stipulation/order form 
merely provides, if the issue of grounds is resolved: “The 
parties agree that _____ will proceed on an uncontested 
basis to obtain a divorce on the grounds of _____.” This 
language does not anticipate a situation where the party 
who has agreed to go forward with the divorce changes 
his or her mind. If that happens the party who has agreed 
to obtain a divorce cannot be compelled to obtain a 
divorce, since a contract to obtain a divorce violates the 
public policy of New York State.8

Because the preliminary conference is often held be-
fore any pleadings are served, or service of the pleadings 
is not complete at the time of the preliminary conference, 
counsel must be careful in making commitments that 
cannot be complied with due to circumstances that may 
or may not occur until after the conference. Until coun-
sel knows what allegations are in the pleadings. what 
causes of action and counterclaims are pleaded, what 
affirmative defenses are alleged, and what is admitted or 
denied, counsel should not stipulate to make any kind of 
motion with respect to the pleadings.

For the same reason, until issue is joined on the 
answer and counterclaims, if any, defense counsel cannot 
properly serve disclosure demands or make any mo-
tions with regard to any agreements that may be in issue. 
Counsel should write into the preliminary conference 
stipulation a provision that disclosure will not com-
mence until after all of the pleadings are served.

 Section A of the preliminary conference stipula-
tion is titled “BACKGROUND INFORMATION.” It has 
spaces left for counsel to fill in the contact information 
for the attorneys, the date the summons was served and 
filed, the date of the marriage, the names and birth dates 

of the children, whether an order of protection has been 
issued and information about where and when it was 
entered (and requires copies to be attached), whether 
either party is requesting a translator, and information as 
to whether any premarital, marital or separation agree-
ments “are asserted.” If so, it requests information about 
the nature of each agreement and the date of the agree-
ment. It contains a place for counsel to indicate the date 
that any challenge to the agreement may be asserted. It 
provides: “Any challenge shall be asserted no later than 
_____.”

Under established New York law, a challenge to an 
agreement must be made in a plenary action, in which 
the parties have the right to conduct disclosure,4 and not 
by motion.5 A Stipulation in an action can be challenged 
on motion only where the action in which the stipulation 
was made is still pending and judgment has not yet been 
entered.6 Thus, unless both attorneys agree in writing to 
permit an agreement to be challenged in the action by a 
motion, such a challenge may not be made.

By agreeing to make a motion regarding the valid-
ity of an agreement by a date certain, counsel may be 
waiving the right to conduct disclosure with regard to 

“It is suggested that counsel should not agree to assert any challenge to 
an agreement by a certain date. There is simply no reason to agree to 

such a limitation.”
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It is suggested that counsel write into the stipulation 
the following: 

The plaintiff shall proceed on his/her 
cause of action for a divorce, by submit-
ting to the court the required papers for 
an uncontested divorce on the grounds of 
_____ upon 10 days’ notice of settlement, 
and withdraws all other causes of action 
for a divorce. The defendant withdraws 
his/her answer to that cause of action, 
and his counterclaims for a divorce, on 
the condition that the plaintiff submits 
all of the required papers on or before 
_____ in which case the plaintiff with-
draws his/her reply to the counterclaims 
for divorce. In the event that the plaintiff 
has not submitted such papers by ____ 
____ the defendant shall proceed on his 
counterclaim for a divorce, by submitting 
the required papers for an uncontested 
divorce on the grounds of _____ upon 10 
days’ notice of settlement, and withdraws 
all other counterclaims for a divorce. In 
such case the Plaintiff hereby withdraws 
his/her reply to that counterclaim.

The preliminary conference stipulation/order form 
also provides: “If the issue of grounds is unresolved: 
_____ A trial of this issue shall be held on _____ and a 
jury _____  is or _____ is not requested.”

There is a statutory right to trial by jury on the 
grounds for divorce, and a constitutional right to a jury 
trial where the grounds for divorce are adultery.9 Any 
party may demand a trial by jury of any issue of fact tri-
able of right by a jury, by serving upon all other parties 
and filing a note of issue containing a demand for trial by 
jury. Any party served with a note of issue not containing 
such a demand may demand a trial by jury by serving 
upon each party a demand for a trial by jury and filing 
such demand in the office where the note of issue was 
filed within 15 days after service of the note of issue.10 
Once a jury demand is timely served, it may be waived 
only by failing to appear at trial or by filing a written 
waiver or by making an oral waiver in open court.11 
The general rule is that a jury trial in a civil case may be 
waived by the agreement of the parties. If a jury trial is 
not demanded by either party in a note of issue the right 
to a jury trial is deemed waived.12 After first requesting a 
jury trial, the plaintiff cannot, without the consent of the 
defendant, place his case on the non-jury calendar.13

If at the time of the preliminary conference counsel 
does not know whether he or she wants a jury trial, the 
safer course is to select neither option, and write into 
the form that counsel for the _____ reserves the right to 
request a jury trial.

The preliminary conference stipulation/order form 
also contains the following language: “Any appointment 
of an attorney for the child/guardian ad litem or forensic 
evaluator shall be by separate order which shall desig-
nate the attorney for the child appointed, the manner of 
payment, source of funds for payment and each party’s 
responsibility for such payment.”

Supreme Court judges routinely appoint attorneys 
for children in contested custody cases and direct one or 
both of the parties to pay his or her legal fees, which in 
many instances, are set by the court without a motion or 
the submission of financial affidavits. Often the court will 
direct one spouse to pay a retainer to the child’s attorney 
and to pay him or her at an hourly rate. The First and Sec-
ond Departments14 have held that the Supreme Court and 
Family Court may award the child’s attorney fees in ex-
cess of the amount provided in Judiciary Law § 35(3) for 
court-appointed attorneys for children. The Third Depart-
ment has held otherwise.15 The Fourth Department has 
held that the Family Court does not have the authority to 
do so, but has never decided the question of whether the 
Supreme Court may do so.16

Counsel should be wary about agreeing to allow the 
court to make such a financial determination without a 
formal motion on notice. Such a stipulation denies the 
client of the right to a determination of the counsel fee 
obligation on the merits, a hearing, if there are disputed 
issues of fact, and the right to an appeal from such an 
order. It is suggested that the client should be advised 
of the effect of such a stipulation and give his informed 
consent17 to it in writing before counsel makes such an 
agreement.

This provision can be construed as authorizing the 
judge to appoint an attorney for the child, guardian ad 
litem or forensic evaluator and determine who shall pay 
such fees and the amount of fees to be paid. It may be 
construed as a waiver by the clients of the right to select 
their own forensic evaluator, and challenge the necessity 
for, reasonableness and amount of the fees of the attor-
ney for the child or court-appointed expert. To prevent 
this from happening the wording of the form should be 
modified to add the following sentence after the word 
“payment”: “The separate order shall be made after 
formal motion by either of the parties in accordance with 
22 N.Y.C.R.R. § 202.16(k) which shall include a current 
statement of net worth.”

The preliminary conference stipulation/order form 
contains a Section E entitled “OTHER.” It requires that 
parties to “List all other causes of action and ancillary 
relief issues that are unresolved.” It then states: “Any 
issues not specifically listed in this Stipulation as unre-
solved may not be raised in this action unless good cause 
is shown.”

If all of the pleadings have not yet been served coun-
sel should strike out the sentence which provides that 
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Admissions in an answer or reply to a counterclaim are 
conclusive upon the parties and upon the court, and no 
other evidence can properly be received. If countervailing 
evidence is received, either by inadvertence or consent, it 
may not be considered.20

Unless all of the pleadings have been served before 
the preliminary conference, the plaintiff’s counsel may 
find himself in the unenviable position of being asked to 
agree to a timetable for discovery before issue is joined on 
the complaint. Similarly, the defendants counsel may be 
asked to agree to such a timetable before issue is joined 
on the counterclaims. It is unwise to agree to a timetable 
to conduct discovery before all of the pleadings have been 
served and all of the issues are defined. Discovery con-
ducted before all of the issues are defined may amount to 
no more than the proverbial “fishing expedition.”

Article 31 of the Civil Practice Law and Rules deals 
with disclosure. It permits a party to serve disclosure 
demands after the commencement of the action. The only 
limitation is in CPLR § 3108 (a), which provides, inter alia, 
that leave of the court granted on motion, shall be ob-
tained if notice of the taking of the deposition of a party is 
served by the plaintiff before that party’s time for serving 
a responsive pleading has expired. This provision gives 
the plaintiff priority in taking the defendant’s deposition. 
However, Domestic Relations Law § 236 (B)(4)(a) limits 
the use of the disclosure devices listed in CPLR 3101. It 
provides for “compulsory financial disclosure” in matri-
monial actions. It does not permit the commencement of 
financial disclosure until after issue is joined. It provides, 
in part, as follows: “In all matrimonial actions and pro-
ceedings in which alimony, maintenance or support is in 
issue, there shall be compulsory disclosure by both parties 
of their respective financial states. No showing of special 
circumstances shall be required before such disclosure is 
ordered.”

Disclosure on fault or custody grounds is not 
permitted in matrimonial actions except in “rare 
circumstances.”21 The only disclosure that is permitted is 
financial disclosure. The Domestic Relations Law only al-
lows disclosure in matrimonial actions and proceedings in 
which alimony, maintenance or support is in issue. There-
fore, based upon the provisions of Domestic Relations 
Law § 236(B)(4)(a), financial disclosure is not available in 
a matrimonial action until issue is joined. The disclosure 
provisions in Domestic Relations Law § 236 (B)(4), an 
inconsistent statute, take precedence over the disclosure 
provisions in the CPLR.22 

Domestic Relations Law § 236 (B)(4) also provides 
that: “A sworn statement of net worth23 shall be provided 
upon receipt of a notice in writing demanding the same, 
within 20 days after the receipt thereof. In the event said 
statement is not demanded, it shall be filed with the clerk 
of the court by each party, within 10 days after joinder of 
issue, in the court in which the proceeding is pending.” 
Thus, if a statement of net worth is not demanded by the 

“[a]ny issues not specifically listed in this Stipulation as 
unresolved may not be raised in this action unless good 
cause is shown.”

Until such time as all pleadings are served counsel 
cannot anticipate what claims are doing to be interposed 
in an answer or counterclaim. Counsel should not have 
to guess as to what issues should be listed in the Stipula-
tion that have not been raised.

The preliminary conference stipulation/order form 
contains a Section F entitled “PENDENTE LITE RELIEF,” 
where the court can indicate any directions it has made 
or any stipulation of the parties. Absent the consent of 
the parties, the court cannot make any directions, unless 
it is determining a motion, or the parties have so stipu-
lated.18 Counsel should object to any directions which 
are inserted by the court without their consent, and have 
the right to refuse to sign such a stipulation.

The preliminary conference stipulation/order form 
contains a Section G entitled “DISCOVERY.” The first 
part of this section requires each party to maintain all 
financial records in his or her possession through the 
date of the entry of a judgment of divorce, including 
electronic evidence. 

Counsel should obtain his/her client’s approval 
before committing him or her to maintain these records, 
and should make sure that his client has these records 
in his possession before making such a commitment. If 
counsel decides to leave this provision in the stipulation, 
he or she should insert the dates that the term “relevant 
dates” refers to. If his client is not sure which of these re-
cords he has in his possession, counsel should not make 
this commitment, or should condition this commitment 
upon the client having first ascertained what records he 
has in his possession. In such a case counsel should add 
to the stipulation the following: “This provision shall not 
become effective unless and until the attorney for the 
_____ notifies the attorney for the _____ that his or her 
client has such documents in his possession.”

The second part of the preliminary conference stipu-
lation/order form contains spaces for filling in dates 
for the service of disclosure devices. This portion of the 
statement may impose limitations upon a party’s right to 
conduct pre-trial disclosure. Although it does not state 
so, some New York courts have construed the dates filled 
into the form by counsel as limitations upon the right to 
serve disclosure demands and request expert fees.

Very frequently all of the pleadings have not been 
served prior to the preliminary conference. This often 
occurs in cases where the action is commenced by the 
filing of a summons with notice and the defendant does 
not serve a demand for a complaint with his notice of 
appearance. The pleadings define the issues between the 
parties. The admissions in an adverse party’s pleading 
“require no proof.”19 A party may not raise an issue that 
he has admitted in his answer or reply to a counterclaim. 
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require counsel to use a second disclosure device until he 
or she has received responses to or completed the use of 
a prior disclosure device. The general rule is that a party 
is “free to choose both the pretrial disclosure devices it 
wishes to use and the order in which to use them.”25

Since the dates for disclosure in the preliminary con-
ference order can be and often are construed by the court 
to limit the rights of the parties to conduct pre-trial dis-
closure, the dates for service of disclosure devices in the 
preliminary conference order must indicate the dates that 
responses will be served, and must condition the service 
of additional disclosure devices by that party upon the 
full and complete compliance by the adverse party with 
that party’s previously served disclosure demands. If 
not, counsel may find himself in a position where he will 
be compelled to conduct a deposition before receiving 
full and complete answers to interrogatories or a com-
plete response to a notice for discovery and production. 
And, once counsel conducts the deposition without such 
responses, it may be argued that counsel waived the right 
to the responses.

Many matrimonial attorneys try to conduct disclo-
sure by serving interrogatories first, then serving notices 
for discovery and production, and then conducting depo-
sitions of the parties.

Counsel should write into the preliminary conference 
stipulation/order form, the order in which he or she in-
tends to conduct disclosure. Counsel should indicate that 
they will not be required to proceed with a second disclo-
sure device before receiving full and complete answers 
to the first disclosure device, unless an order of the court, 
granted upon motion, provides otherwise.

The paragraphs of the preliminary conference stipula-
tion/order form where the parties are required to indicate 
outside dates for the service of disclosure devices do not 
take into consideration that: (a) a motion for a protec-
tive order will be made by the adverse party, pursuant 
to CPLR 3103, staying disclosure; (b) that the requested 
disclosure will not be timely provided, or will not pro-
vided at all; or (c) a disclosure demand will not served 
by the date it is required to be served because of a delay 
in receiving responses from the adverse party to a prior 
disclosure demand. For that reason, counsel should strike 
out the provision in the form which states: “Compli-
ance with discovery demands shall be on a timely basis 
pursuant to the CPLR. Failure to comply may result in 
sanctions, including the award of legal fees.” It should be 
replaced with the following provision: 

The failure of a party to serve any of the 
disclosure devices in accordance with the 
schedule set forth above shall not consti-
tute a waiver of the right of the parties to 
use such device or any other disclosure 
device where a motion has been made 
pursuant to CPLR 3103, staying disclo-
sure; other requested disclosure has not 

adversary, it need not be filed until 10 days after issue 
is joined. A statement of net worth is not a disclosure 
device.24

Paragraph 2 of this part of the preliminary conference 
stipulation/order form contains an agreement that the 
parties will exchange the following documents no later 
than 45 days after the date of the Order: “Federal, state 
and local tax returns, including all schedules, K-1 ‘s, 1099 
s, W-2’s and similar data; Credit card statements for all 
credit cards used by a party; Joint checking account state-
ments, checks and register; Individual checking account 
statements, checks and register; Brokerage account state-
ments; Savings account records, Other: (specify).”

The preliminary conference stipulation/order form 
provides that: 

Absent any specified time period records 
are to be produced for the three years 
prior to the commencement of this action 
through the present. If a party does not 
have complete records for the time period, 
the party shall provide a written authori-
zation to obtain such records directly from 
the source within five days of presenta-
tion. Any costs associated with the use of 
the authorization shall be paid by _____ 
OR _____ reserved for the Court once the 
amount is determined.

No later than _____ the parties shall notify 
the Court of all items to be provided 
above that have not been provided. Fail-
ure to comply with the scheduled discov-
ery may result in sanctions, including the 
award of legal fees.

This last sentence should be modified for the cir-
cumstances of your case, or struck out of the preliminary 
conference stipulation/order form. If issue has not yet 
been joined counsel may have to strike all or part of this 
provision.

Paragraph 2 also contains space for the parties to fill 
in outside dates (“No later than _____”) for the service by 
each party of a notice for discovery and inspection, inter-
rogatories, party depositions, and the completion of third 
party depositions.

This is no rule or law that requires counsel to con-
duct discovery in the order set forth in the preliminary 
conference stipulation/order form, and signing a stipula-
tion that provides otherwise may result in a waiver of a 
client’s right to disclosure under Article 31 of the CPLR. 
Counsel is entitled to conduct disclosure in accordance 
with the provisions of the Civil Practice Law and Rules 
and is entitled to do so in the order he/she chooses. Un-
less the client signs a stipulation providing otherwise, 
he/she is not limited to conducting disclosure within 
the time fixed in the preliminary conference stipulation/
order form, or in any particular order. The law does not 
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to the party hiring such expert that he 
or she is available to proceed promptly 
with the valuation. Expert reports are to 
be exchanged by _____. Absent any date 
specified, they are to be exchanged 60 days 
prior to trial. Reply reports are to be ex-
changed 30 days after service of an expert 
report.

Counsel should make the client aware that by leav-
ing the first two sentences of this paragraph untouched 
they will be waiving their right, under CPLR 3101(d), to 
select an expert any time prior to the trial, and that they 
may also be waiving their right, under Domestic Relations 
Law § 237, to make an application for expert fees any time 
prior to trial. By leaving the third sentence as is counsel 
may be limiting the experts that are available for the client 
and may be placing himself in the position of having to 
account to the court if the expert his client retains does not 
proceed promptly. Many experts cannot or will not make 
such a commitment. Nor should counsel commit to a date 
certain to exchange expert reports unless the following is 
added after the last sentence: “provided that the (plaintiff)
(defendant) promptly provides the other party’s experts 
with all information and documents which the expert has 
requested, in writing, from him or her.”

The preliminary conference stipulation/order form 
contains a section entitled “Additional Experts.” It pro-
vides that if “a net worth statement has not been served 
prior to this order or a party cannot identify all assets 
for valuation or cannot identify all issues for an expert, 
the party promptly shall notify the other party as to any 
valuation or as to which an expert is needed. If the parties 
cannot agree upon a neutral expert or the retention of 
individual experts, either party may notify the Court for 
appropriate action. Timely application shall be made to 
the Court if assistance is necessary to implement valua-
tion or the retention of an expert.”

This section uses the words “appropriate action,” 
but does not define what action the court may take, and 
whether it may do so without a formal motion on notice. 
We suggest that the words “appropriate action,” in the 
last two sentences, should be defined or the provision 
should be stricken out.

The preliminary conference stipulation/order form 
contains a section entitled, “I. CONFIDENTIALITY/
NON-DISCLOSURE AGREEMENT” which provides:

1.  Plaintiff or Defendant anticipates the 
need for a Confidentiality/Non-Dis-
closure Agreement as to the following 
issues: _____.

2.  The party demanding the Agreement 
shall prepare and circulate the proposed 
agreement among the parties involved. 
If the parties cannot agree, or fail to 
timely respond, the demanding party 

been timely provided, or has not been 
provided at all; there has been a delay 
in receiving responses from the adverse 
party, to a prior disclosure demand; or for 
other good cause.

The preliminary conference stipulation/order form 
contains a Section H entitled “EXPERTS.” It requires 
the parties to check a box if “Valuation/Financial Ex-
perts and Other Experts are required to value any of the 
following: (1) Deferred compensation; (2) Retirement 
assets; (3) Business interest; (4) Professional practice; (5) 
License/degree; (6) Art, antiques, personal property, jew-
elry; (7) Separate property; (8) Residential real estate; (9) 
Commercial real estate; (10) Stock options, stock plans or 
other benefit plan; (11) Intellectual property; (12) Other 
(identify).” It also contains space for the parties to fill in 
the valuation dates for specific items, if they can agree to 
those dates.

Counsel should confer with their experts before fill-
ing in valuation dates. If they wait until after the confer-
ence to do this, they may find that their experts cannot 
complete their valuation by the dates they have chosen 
and that they are bound by those dates.

The preliminary conference stipulation/order form 
contains a section entitled “Neutral Experts.” It lists op-
tions for the court with regard to the appointment of a 
neutral expert “pursuant to a separate order which shall 
designate the neutral expert, what is to be valued, the 
manner of payment, the source of funds for payment, 
and each party’s responsibility for such payment,” or for 
each party to select his/her own expert.

If the parties chose for the court to appoint a neutral 
expert, this provision can be construed as authorizing 
the judge to appoint one of the enumerated experts and 
determine who shall pay the experts fees and the amount 
of fees to be paid. It may be construed as a waiver by the 
client of the right to challenge the necessity for, reason-
ableness and amount of the fees of the court appointed 
expert. It is suggested that he wording of the stipula-
tion/order form should be modified to add the following 
sentence after the word “payment”: “The separate order 
shall be made after formal motion by either of the par-
ties. in accordance with 22 N.Y.C.R.R. 202.16(k), which 
shall include a current statement of net worth.”

That portion of the preliminary conference stipula-
tion/order form that is to be filled in when the parties 
select their own experts requires that the experts: 

Shall be identified to the other party 
by letter with their qualifications and 
retained no later than _____. If a party 
requires fees to retain an expert and the 
parties cannot agree upon the source of 
the funds, an application for fees shall 
be made no later than _____. Any ex-
pert retained by a party must represent 
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shall promptly notify the Court. The 
failure to promptly seek a confidential-
ity agreement may result in its waiver.

There is no statutory right to a “confidentiality agree-
ment” or a confidentiality order. This section appears to 
indicate that if the parties fail to promptly seek a confi-
dentiality agreement it may result in its waiver, but we 
fail to see how a party can waive something that he is not 
entitled to in the first place. It does not define “prompt-
ly,” nor does it define what action the court may take if 
the parties cannot agree or fail to timely respond. Nor 
does it indicate what relief the court could grant without 
a formal motion on notice. It makes no sense to provide 
that the parties waive the right to seek a confidentiality 
agreement, since the parties can make such an agree-
ment at any time, with or without the approval of the 
court. And, as a practical matter, a confidentiality order 
is usually granted upon motion, or upon the stipulation 
of the parties, and joint motion. This provision appears 
to be meaningless. It is suggested that, to avoid further 
confusion, counsel should strike out the sentence which 
provides: “The failure to promptly seek a confidentiality 
agreement may result in its waiver.”

The preliminary conference stipulation/order form 
contains a section entitled “FURTHER ORDERS.” This is 
for the use of the court in filling in the date for a compli-
ance conference, the date for the service of a note of issue 
to be filed and the date of trial. The stipulation provides 
that a “Note of Issue shall be filed on or before _____. 
Failure to file a Note of Issue as directed herein may 
result in dismissal pursuant to CPLR 3216.” 

This stipulation will become an agreed upon order 
when signed by counsel. 

A trial date should not be agreed upon unless all dis-
closure demands are fully and completely answered, or 
a court has granted a protective order prohibiting further 
disclosure.

Often, during the deposition of a party or witness, 
he or she agrees to provide certain documents to oppos-
ing counsel, after the deposition, or agrees to provide 
certain information to counsel when he or she signs the 
deposition, if a space is left in the transcript for such in-
formation. Stipulating that a case is ready for trial before 
receiving the signed transcripts with the information that 
was to required to be supplied, or the documents that 
the witness agreed to produce, can be an invitation to 
disaster.

If counsel signs a preliminary conference stipulation/
order fixing a trial date, the stipulation should specifi-
cally state that the date set for trial is conditioned upon 
the completion of all outstanding disclosure. It is sug-
gested that the stipulation should also provide that: “If 
either counsel submits an affirmation to the court, upon 
__ days notice of motion, attesting to the fact that out-

standing disclosure is not complete, and specifying the 
reasons why it is not complete, the trial date shall not be 
the date(s) in the stipulation, but shall be the date set by 
the court after determining such motion.”

The court may try to settle any outstanding motions 
at the preliminary conference. If a motion is settled the at-
torneys should write a separate stipulation specifying the 
terms of the settlement, and ask that it be “so ordered” by 
the court. Otherwise counsel should dictate a stipulation 
settling the motion, on the record in open court and ask 
that it be “so ordered.”

Conclusion
The preliminary conference stipulation/order can 

change the ordinary rules of civil practice for the case and 
can result in an unintentional waiver of a client’s rights. 
Counsel is not obligated to stipulate, nor can a court 
order counsel to stipulate.

Counsel should not feel compelled to stipulate be-
cause he or she feels pressured by the judge, or merely 
because counsel feels that the judge will think badly of 
him or his client if he does not agree to what the court 
suggests. If the judge strikes something from the form, or 
adds something that counsel does not want to agree to, 
counsel should make his position known, and refuse to 
sign that part of the stipulation. Counsel has an ethical 
and legal obligation to protect the rights of the client.
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