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York Matrimonial Trial Handbook, 2d Edition (Bookbaby, 2024). His “Law and the Family”
column is aregular feature in the New York Law Journal. He has been recognized by the
New York Appellate Division as a "noted authority and expert on New York family law and
divorce.”

The Law Firm of Joel R. Brandes, P.C. concentrates its statewide law practice
on appeals in divorce, equitable distribution, custody, and family law cases. We also serve
as “counsel” to law firms and attorneys with all levels of experience, assisting them with
their difficult litigated matters and appearing with them as “co-counsel.”

The New York Matrimonial Trial Handbook, 2d Edition (Bookbaby, 2024) by Joel
miaol R. Brandes is available at Bookbaby. It is also available at Amazon and Barnes
& Noble and in electronic editions for Kindle and ebook readers, and a pdf
edition. Itis a “how-to” book written for the attorney who has never tried a
matrimonial action or custody case, as well as for the experienced lawyer. It
mcludes thousands of suggested questions for the examination and cross-examination of
the parties and expert withesses at trial to establish a case for divorce, maintenance, child
support, property distribution, exclusive occupancy, custody, and counsel fees.

22 NYCRR 202.16, titled” Application of Part 202 and Section 202.16, Matrimonial Actions;
Calendar Control of Financial Disclosure in Actions and Proceedings Involving Alimony,
Maintenance, Child Support and Equitable Distribution; Motions for Alimony, Counsel Fees
Pendente Lite, and Child Support; Special Rules” has been amended effective December 1,
2025.

22 NYCRR 202.16 (a) has been amended to refer to the replacement statement of net worth
form, which is attached at the end of the section; 22 NYCRR 202.16 (h) has been amended
to remove subdivisions (h) (1) (iii) through (viii), and remove subdivision (2). The following
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has been added: The statement referred to in paragraph (1) of this subdivision, shall be
signed under penalty of perjury by the parties and shall be filed with the court with proof of
service upon the other party. In addition, each party shall submit an updated sworn
statement of net worth with proof of service upon the opposing party, unless submission of
such updated statement of sworn net worth is excused by the court. Subdivision (p) titled
Financial Eligibility for Publicly Funded Counsel, Matrimonial Actions has been added.

22 NYCRR 202.16 (h) has been amended to read as follows:

(h) Statement of Proposed Disposition.

(1) No later than five court days prior to the pre-trial conference scheduled by the
court, each party shall file with the court, and exchange with the opposing party, a statement
setting forth and containing the following:

(i) Except where excused by the court for good cause shown, including but not
limited to the fact that the assets in dispute do not warrant the need for a spreadsheet
or that a party is self-represented, a completed equitable distribution spreadsheet in
the form prescribed by the chief administrator.

(i) A statement setting forth the following:

a. Background facts of the action, including but not limited to date of marriage,
date of separation, date of commencement of the action, names and dates of birth
of the parties and any children of the marriage; residence addresses of the
parties; nature and place of employment of each party, the income of each party,
and whether any prenuptial agreement or postnuptial agreement exists between
the parties; provided however, that the court shall have discretion to excuse any
party or counsel from submitting a statement of background facts for good cause
shown.

b. Agreed statement of facts of the parties. Attorneys for the parties are required
to meet in advance of the pretrial conference to discuss an agreed statement of
facts. If the parties can agree, said statement will be marked in evidence at the
trial of the action; but if the parties cannot agree, the statement will not be
required. This provision shall not be applicable where one or both of the parties
is self-represented. Where both parties are represented by counsel, counsel may
seek permission of the court in exercising its discretion to be exempt from
compliance with this provision in appropriate circumstances.

c.Issues which have been resolved by the parties, and if memorialized in awritten
agreement, notarized in the form of a deed to be recorded, the agreement should
be annexed to the statement; provided, however, that the court shall have
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discretion to excuse any party or counsel from submitting a statement of issues
resolved for good cause shown.

d. A statement of contested and unresolved issues remaining for trial; provided,
however, that the court shall have discretion to excuse any party or counsel from
submitting a statement of issues contested and unresolved remaining for trial for
good cause shown.

(2) The statement referred to in paragraph (1) of this subdivision, shall be signed under
penalty of perjury by the parties and shall be filed with the court with proof of service
upon the other party. In addition, each party shall submit an updated sworn statement of
net worth with proof of service upon the opposing party, unless submission of such
updated statement of sworn net worth is excused by the court.

(3) Nothing contained herein shall prevent a court for good cause shown to direct a self-
represented litigant to file any statement or document required by this rule after inquiry
as to the ability of the self-represented litigant to complete the form.

(4) The statement referred to in paragraph (1) of this subdivision, with proof of service
upon the other party, shall, with the note of issue, be filed with the court. The other party,
if he or she has not already done so, shall file with the court a statement complying with
paragraph (1) of this subdivision within 20 days of such service.

22 NYCRR 202.16 (p) reads as follows:
(p) Financial Eligibility for Publicly Funded Counsel, Matrimonial Actions:

(1) In any action or proceeding brought (i) to annul a marriage or to declare the nullity of a
void marriage; (ii)for a separation; (iii) for a divorce; (iv) to obtain, by a writ of habeas corpus
or by petition and order to show cause, the custody of or right to visitation with any child of
a marriage; (v) to declare the validity or nullity of a judgment of divorce rendered against a
spouse who was the defendant in any action outside the State of New York and did not appear
therein where such spouse asserts the nullity of such foreign judgment; (vi) to obtain
maintenance or distribution of property following aforeign judgment of divorce; (vii) to enjoin
the prosecution in any other jurisdiction of an action for a divorce; or (viii) seeking post-
judgment relief in regard to any of the above, the court, in regard to issues over which the
Family Court could have appointed counsel for a party pursuant to Judiciary Law § 35(8)
(such as custody and visitation and family offense proceedings, or in defense of paternity
and contempt/willful violation proceedings), may consider whether a party to any such action
or proceeding shall be financially eligible for counsel in such action or proceeding when the
person’s current available resources are insufficient to pay for a qualified private attorney,
the expenses necessary for effective representation, and the reasonable living expenses of
the person and any dependents in the relevant jurisdiction. Such consideration by the court
shall also include consideration of the ability of the spouse of a party to pay for such counsel
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pursuant to Domestic Relations Law § 237(a), and, upon a finding that a spouse of a party is
able to pay for such qualifying party’s counsel, no publicly funded counsel shall be provided,
and the court shall instead alert the nonmonied spouse of their right to make a motion to
have the monied spouse pay their counsel fees pursuant to Domestic Relations Law § 237(a).
A court shall also consider, in regard to issues over which the Family Court could have
appointed an Attorney for the Child pursuant to Judiciary Law 8§ 35(7) (such as custody and
visitation proceedings), in an appropriate circumstance, the publicly funded assignment of
counsel for achild or children of a party or of the parties, or a direction for a parent or parents
to pay for such representation of a child or children pursuant to Domestic Relations Law 8§
237(b). The provisions of this section shall be applied uniformly, consistently, and with
transparency.

(2) Financial Disclosure and Timely Access to Counsel.

(i) Except for good cause shown, any request by a party for the assignment of counsel shall
be accompanied by either: (A) an affidavit or affirmation that they are unable to afford
counsel with supporting proof, including a completed short form financial statement in the
form prescribed by the chief administrator, and, if available, their W-2 statements and
income tax returns, and, upon review of such short form financial statement, the court may
also require from such party a statement of net worth in proper form as required by
Domestic Relations Law § 236 and 22 NYCRR § 202.16; or (B) sworn testimony on the
record regarding income, assets and liabilities. Upon any such request, a court shall
require the spouse of the requesting party to provide such documents or sworn statements
as well. A direction that counsel shall be so provided, if directed, shall be made upon (A) a
request for counsel, (B) at the first court appearance, or (C) at a preliminary conference
held pursuant to 22 NYCRR 8 202.16(f), whichever is earlier, provided that the
documentation as provided herein or sworn statements on the record in lieu thereof have
been submitted to the court. Eligibility determinations shall be made in a timely fashion so
that representation by counsel is not delayed; provided however, that nothing herein
should prevent the court at first instance without the proof from providing counsel where
appropriate subject to providing proof of eligibility subsequent thereto.
(if) An order of appointment shall provide that: (A) Whenever it appears that the person is
financially able to obtain counsel or to make partial payment for the representation or other
services, the court may terminate the assignment of counsel or authorize payment, as the
interests of justice may dictate, and (B) appointed counsel may report such facts to the
court.
(iii) Presumptions of eligibility. Except for good cause show, the following presumptions of
eligibility shall apply:

(A) The person’s net income is at or below 250% of the Federal Poverty Guidelines,

provided, however, that a person with an income in excess of 250% of the guidelines

shall not be denied counsel if other criteria are met;

(B) The person is incarcerated, detained, or confined to a mental health institution;

(C) The person is currently receiving, or has recently been deemed eligible pending

receipt of, need-based public assistance, including but not limited to Family Assistance

(TANF), Safety Net Assistance (SNA), Supplemental Nutrition Assistance (SNAP),

Supplemental Security Income (SSI)/New York State Supplemental Program (SSP),

Medicaid, or Public Housing assistance; or

(D) The person has, within the past six months, been deemed financially eligible for

counsel in another court proceeding in that jurisdiction or another jurisdiction.
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(3) Additional Considerations. The following factors shall be considered in determining a
person’s financial eligibility for publicly funded counsel:
(i) The income of a party as defined in Domestic Relations Law 8§ 240(1-b)(b)(5);
(if) The assets of a party and the liquid or non-liquid character thereof;
(iii) Debts and other financial obligations of a party, including the obligation to provide
reasonable living expenses of the person and his or her dependents in the relevant
jurisdiction; and
(iv) The actual cost of retaining a private attorney in the relevant jurisdiction for the type of
matter for which publicly funded counsel is sought.

(4) The eligibility process, including the documentation required to be submitted, shall not
be unduly burdensome for the person seeking publicly funded counsel. Counsel shall not be
denied where the person has made a good faith, but unsuccessful, effort to produce required
documentation or has made minor inadvertent or technical errors. Nor shall a person be
required to demonstrate an unsuccessful effort to retain private counsel to be deemed
financially eligible for publicly funded counsel.

(5) A determination denying counsel shall be made by order of the court in writing, and shall
include reasons for such denial.

(6) Nothing in this rule shall impair or prevent a party from seeking or obtaining an award of

counsel fees and expenses as a nonmonied spouse, former spouse or parent for counsel of
their choice pursuant to Domestic Relations Law § 237 or Judiciary Law § § 35(7) or 35(8).

Court of Appeals

Clear and convincing evidence of an “agency’s diligent efforts to encourage and strengthen
the parental relationship” is a demanding standard. A child services agency has the burden
to submit sufficient proof on the record that, if credited, demonstrates under the applicable

clear and convincing evidence standard that it made “affirmative, repeated, and meaningful
efforts to assist the parent in overcoming particular obstacles to reunification.

In Matter of K.Y.Z. v. Good Shepherd Services, 2025 WL 2955728 (2025) Justice Rivera,
writing the majority opinion of the Court of Appeals observed that for a child services
agency to prevail in a proceeding to permanently terminate parental rights, it must establish
by clear and convincing evidence that it undertook “diligent efforts to encourage and
strengthen the parental relationship” or that such efforts would have been “detrimental to
the best interests of the child”. A child services agency has the burden to submit sufficient
proof on the record that, if credited, demonstrates under the applicable clear and
convincing evidence standard that it made “affirmative, repeated, and meaningful efforts to
assist the parent in overcoming [particular obstacles]” to reunification (Matter of Sheila G.,
61 N.Y.2d 368, 385, 474 N.Y.S.2d 421, 462 N.E.2d 1139 [1984]). Here, the record below
demonstrated that the child services agency failed to present evidence of diligent efforts to
help reunite the father and his child before it petitioned to terminate the father’s parental
rights. First, the agency failed to adequately accommodate and account for the father’s
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linguistic needs. The Father did not speak or understand English, but the agency never
provided interpretive services during family visits, which were the most significant
interactions between the father, the child, the agency caseworker, and the child’s foster
parents. The agency also failed to provide interpretation services at the child’s medical
appointments or even give the father advance notice of when those appointments were
scheduled, precluding him from taking part in that critical aspect of his child’s care.
Second, despite the child services agency’s belief that the father’s lack of insight into the
mother’s mental health needs and their impact on parenting the child was the weightiest
barrier to reunification, it failed to refer the father to individual counseling or a support
group so he could gain that insight. Finally, although the child services agency identified
the father’s living arrangements and onerous work schedule as further obstacles to
reunification, it took few steps to help him secure appropriate housing or employment,
which could have made it easier for the father to visit his child. In this proceeding, rather
than foster reunification, almost all of the child services agency’s actions—and its failures
to take action—ensured that the parent-child bond disintegrated. Thus, the child services
agency failed to meet its burden as a matter of law, and it reversed.

The Court pointed out that “Diligent efforts” is statutorily defined as “reasonable attempts
by an authorized agency to assist, develop and encourage a meaningful relationship
between the parent and child, including but not limited to: (1) consultation and cooperation
with the parents in developing a plan for appropriate services to the child and [their] family;
(2) making suitable arrangements for the parents to visit the child ...; (3) provision of
services and other assistance to the parents ... so that problems preventing the discharge
of the child from care may be resolved or ameliorated; (4) informing the parents at
appropriate intervals of the child’s progress, development and health ...” (Social Services
Law § 384-b [7][f]). In Sheila G., the Court expounded on this threshold diligent efforts
requirement. It explained that an agency “must always determine the particular problems
facing a parent with respect to the return of [their] child and make affirmative, repeated, and
meaningful efforts to assist the parent in overcoming these handicaps. In evaluating the
overall efforts undertaken by the agency, the courts should always refer to the statutory
guidelines” (61 N.Y.2d at 385, 474 N.Y.S.2d 421, 462 N.E.2d 1139 [emphasis added]). An
agency has not made diligent efforts to reunite the parent and child if it fails to provide
particular services aimed at the barriers to reunification that it has identified. And, as the
Legislature recognized, “the degree to which a parent has upheld [their] obligations to
[their] children cannot be meaningfully measured when the agency itself has not
undertaken diligent efforts on behalf of reuniting parent and child” (id.).

The Court noted that “may review findings of fact, reached by the trial court under the
proper evidentiary standard and affirmed by the Appellate Division, only to determine
whether they enjoy support in the record”. Proof in the record that the “child-care agency ...
has satisfied its statutory obligation is a threshold consideration and a necessary
prerequisite to any determination of permanent neglect” (Sheila G., 61 N.Y.2d at 385-386,
474 N.Y.S.2d 421, 462 N.E.2d 1139; see also Matter of Michael B., 58 N.Y.2d 71, 73, 459
N.Y.S.2d 254, 445 N.E.2d 637 [considering the legal issue of whether “the evidence in th(e)
record is legally insufficient to meet the clear and convincing evidence standard” in a
termination of parental rights proceeding]). These legal standards are well established, and
the parties did not contest them. Instead, they disputed the application of those standards
here, where the father required linguistically and culturally appropriate services and

6



particular assistance to address the obstacles to reunification that the agency identified.
The Court concluded that the record evidence was legally insufficient to support a finding
that the agency met its burden of establishing by clear and convincing evidence that it
undertook diligent efforts to strengthen the father’s and the child’s relationship. First, the
agency did not take adequate steps to overcome the persistent language barrier between
the father and the child, the caseworker, and the foster parents. Second, the agency failed
to provide the father with services that meaningfully assisted him with overcoming the
“primary” barrier to reunification of father’s apparent “lack of insight” into mother’s mental
iliness, and the additional barrier that father’s low-wage employment made it difficult to visit
the child as often as the agency recommended. Judge Rivera pointed out that reviewing the
entire record in this manner did not involve making new factual findings, as the dissenting
opinion suggested. Clear and convincing evidence of an “agency’s diligent efforts to
encourage and strengthen the parental relationship” is a demanding standard. Because
“the state’s first obligation is to help the family with services to prevent its break-up or to
reunite it if the child has already left home” (Social Services Law § 384-b [1][a][iii]), an
agency must identify the obstacles to reunification and execute a plan intended to address
the family’s particular challenges. Some cases require more services than others, and some
require language assistance and mental health services, as was the case here. Those
services must allow a parent to take maximum advantage of the opportunity to address the
causes that led to a child’s removal in the first instance. The record in this proceeding did
not support a finding that the agency established its statutory burden that it diligently
worked toward reunification.

Appellate Division, First Department

Where a state other than New York has exclusive, continuing jurisdiction over a custody
dispute, New York cannot take jurisdiction unless the foreign state declines jurisdiction,
even if the parties no longer have a significant connection with that state.

In Matter of Regala F, v. Dustin F., --- N.Y.S.3d ----, 2025 WL 3006449 (1°' Dept., 2025), the
Appellate Division affirmed an order that dismissed the petitioner mother’s custody petition
with prejudice. Petitioner-mother and respondent-father were divorced in Florida in 2018. All
issues of custody and visitation of their child were resolved by a parenting plan, which was
ratified and incorporated in the Florida final judgment of divorce. Pursuant to the parenting
plan, the parties were to have joint legal and physical custody of the child. The parenting
plan provided that Florida was to have continuing and exclusive jurisdiction over issues of
custody and visitation. By petition dated June 6, 2022, the mother sought permission to
temporarily relocate with the child to New York. By order dated December 28, 2022, the
Florida court granted her petition for temporary relocation pending the outcome of a fact-
finding hearing. However, by order dated March 6, 2025, the Florida court dismissed the
mother’s relocation petition. It held that Florida had continuing and exclusive jurisdiction
over the parties and subject matter and that Florida remained the child’s home state. The
mother then filed a UCCJEA petition dated March 4, 2025, where she sought custody of the
child in New York, arguing that Florida should decline jurisdiction because the child had
resided in New York since June 2022 and had no ongoing ties to Florida. The Appellate
Division pointed out that Family Court properly determined that it lacked subject matter
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jurisdiction under the UCCJEA (Domestic Relations Law § 75 et seq.) to modify the Florida
custody order. Where a state other than New York has exclusive, continuing jurisdiction
over a custody dispute, New York cannot take jurisdiction unless the foreign state declines
jurisdiction, even if the parties no longer have a significant connection with that state (see
Domestic Relations Law § 76-b; Stocker v. Sheehan, 13 A.D.3d 1, 6-7, 786 N.Y.S.2d 126 [1st
Dept. 2004]). Here, the mother failed to show that the Florida court “has determined either
that it no longer has exclusive, continuing jurisdiction or that New York would be a more
convenient forum”. Moreover, the father maintained a significant connection with Florida,
as he remained a resident of that state throughout the proceedings. The fact that the child
had lived in New York since the mother was granted her request for temporary relocation
did not alter the conclusion that the New York court lacked jurisdiction to entertain her
petition. The Family Court also correctly dismissed the mother’s family offense petition on
the ground that Florida had exclusive, continuing jurisdiction and the order she was
seeking would have necessarily affected the parties’ custody and parental access rights
(see Matter of Santanav. Pena, 196 A.D.3d 638, 638, 148 N.Y.S.3d 379 [2d Dept. 2021]).

Finding of criminal contempt not warranted where a finding of contempt would not
vindicate an offense against public justice or protect the dignity of the judicial system

In Allman v Kimmel, --- N.Y.S.3d ----, 2025 WL 2956417, 2025 N.Y. Slip Op. 05759 2025 WL
2956417 (1% Dept., 2025), the Appellate Division affirmed an order of the Supreme Court
which found that each party failed to comply with orders from the trial court and that their
respective requests to adjudge each other in contempt were properly denied. It held, inter
alia, that the court properly found that the record did not support a finding of criminal
contempt because a finding of contempt would not vindicate an offense against public
justice or protect the dignity of the judicial system (citing Matter of McCormick v. Axelrod,
59 N.Y.2d 574, 583, 466 N.Y.S.2d 279, 453 N.E.2d 508 [1983)]).

In this custody modification proceeding, given the short length of time between the wife’s
successive modification motions, the court providently exercised its discretion in declining
to reappoint the attorney for the children and in denying the wife’s motion seeking a
forensic evaluation. The appointment of a forensic evaluator is not appropriate until it is
determined that there has been a change in circumstances to justify a renewed best
interests analysis.

In Owen v Owen, --- N.Y.S.3d ----, 2025 WL 2956432, 2025 N.Y. Slip Op. 05774 (1% Dept.,
2025), the Appellate Division held that the motion court properly denied, without a hearing,
the wife’s motion to renew her prior motion to modify the custody provisions of the
stipulation of settlement, as set forth in the prior April 11, 2024, order, as well as her
subsequent motion for modification. The court noted that the parties negotiated a
comprehensive 73—page stipulation of settlement with the assistance of counsel and were
allocuted on the record less than a year before the wife filed her motion for modification. At
that time, both parties agreed that it was in the children’s best interests for the parents to
share joint decision-making authority and nearly equal parenting time. Although the wife
raised numerous concerns about the husband’s parenting and their ability to co-parent
effectively, the court found that her submissions failed to demonstrate that the husband
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had become a less capable parent or that the parties were unable to make joint decisions.
Moreover, the court considered the report of the attorney for the children, who advised that
both children were content with the existing custodial arrangement. The motion to renew
was filed just 41 days after the issuance of the April 11, 2024, order, and then the
subsequent motion followed only 33 days after entry of the November 12, 2024, order under
appeal. In both instances, the court correctly focused its inquiry on whether the wife had
demonstrated a change in circumstances occurring subsequent to the prior orders.
Although the wife raised numerous allegations, they largely repeated issues previously
submitted to the court, such as the children being bitten by bugs and ticks, falling off
bicycles, expressing dislike of certain extracurricular activities, and experiencing social
difficulties at school. These incidents, while undoubtedly frustrating, did not rise to the level
of a change in circumstances. Even more concerning was the wife’s insistence on
subjecting her daughter, who had a documented history of anxiety, to even more intrusive
court intervention in the form of a forensic evaluation. Given the short length of time
between the wife’s successive modification motions, the court providently exercised its
discretion in declining to reappoint the attorney for the children. The court also providently
exercised its discretion in denying the wife’s motion seeking a forensic evaluation. The
appointment of a forensic evaluator is not appropriate until it is determined that there has
been a change in circumstances to justify a renewed best interests analysis (see Matter of
King v. King, 266 A.D.2d 546, 546-547 [2d Dept 1999]). The wife failed to identify any
substantial change in circumstances since the entry of the November 12, 2024, order.

Appellate Division, Third Department

Where there appeared to be no valuable assets to distribute in-kind or any cash from which
to draw a distributive award, to better equalize the distribution, the Appellate Division
modified the judgment to increase the amount of maintenance arrears payments by the
husband.

In Reiser v Reiser, --- N.Y.S.3d ----, 2025 WL 2933462, 2025 N.Y. Slip Op. 05724(3d Dept.,
2025), the Plaintiff (wife) and defendant ( husband) married in 1980. During their 38-year
marriage, the husband operated a construction and real estate development business,
eventually forming Reiser Builders, Inc. (RBI), and the wife contributed to the husband’s
business by keeping its books and selling some of the homes it constructed. In 2014, the
parties acquired 400 acres of land in Rensselaer County that was at the center of their
dispute (Grey Ledge), financed by two promissory notes — one in the husband’s name, one
in the wife’s — secured by a mortgage on Grey Ledge. The parties subdivided a section of
Grey Ledge into 11 lots to be improved with homes constructed on speculation by the
husband and sold for profit (the subdivision). Another section — the twelfth lot —included a
house intended for use by the parties (the marital residence). The wife commenced this
action for divorce in August 2018. While this action was pending, in October 2018, the
husband formed HRRG Properties, LLC, to which he transferred title to the subdivision. In
exchange for 50% of HRRG, an investor paid the husband $210,000; the husband also
obtained a $100,000 loan from the investor, secured by a mortgage on the marital
residence. The husband used the $310,000 received from the investor to pay off various
liabilities in connection with Grey Ledge as well as an earlier project owned by RBI. A
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month later, in November 2018, the wife sold the parties’ former residence ( the carriage
house), used the proceeds from that sale to pay off the carriage house’s mortgage, and
spent the remaining funds on other expenses. A four-day trial ensued, during which the
wife represented herself.

Supreme Court determined that “any debts solely attributable to RBI or HRRG and [the
husband] as owner, principal, or partner, are solely his,” though the court did not make any
findings as to which, if any, of the many liabilities proffered by the parties met these criteria.
The court awarded the wife spousal maintenance of $2,407 per month for 14 years, and
distributed to her the vehicle titled to her, a commission from the sale of the carriage house,
and 50% of the remaining proceeds from that sale. The husband was awarded the other
50% of the remaining carriage house proceeds — $83,226 — to be deducted from his
maintenance arrears of $122,782.50, payable in monthly installments. The court distributed
to the husband all of the vehicles titled to him, Grey Ledge with all of its equity and all
remaining debt, marital or otherwise. As a result of the court’s distribution, the husband
received nearly all of the marital property in dispute. The court also denied the wife’s
counsel fee application..

The Appellate Division modified. It held that contrary to the wife’s view, the court
appropriately declined to distribute to her an ownership interest in RBI or HRRG, given the
husband’s experience and expertise in the home construction business and the desirability
to leave RBI and HRRG intact without the wife’s interference (see Domestic Relations Law §
236[B][5][d][10]). To the extent the wife sought an in-kind distributive award representing
her share of RBI, the husband testified that the business was winding up, the record
contained evidence of RBI’s unpaid bills and adverse money judgments, and the wife failed
to show RBI had any value.

The Appellate Division held that the husband’s transfer of the subdivision to HRRG after the
action commenced violated Supreme Court’s automatic orders prohibiting either party from
transferring, encumbering, selling, assigning or in any way disposing of marital property
without written consent of the other party or a court order (see Domestic Relations Law §
236[B][2][b][1]). The husband also encumbered the marital residence with a new mortgage
to secure the investor’s post-commencement $100,000 loan. Taken together, these
transactions inhibited the court’s ability to distribute to the wife any part of Grey Ledge,
including the marital residence, the subdivision, or the equity therein. The trial court
disregarded evidence of the parties’ equal contributions to their marriage of long duration —
husband as a business owner and primary wage earner, and wife as a bookkeeper and real
estate agent for the husband’s business, as well as homemaker and caregiver to the
parties’ children. The evidence warranted a distribution of marital property that was closer
to equal. However, it was constrained by the fact that Grey Ledge was illiquid and not
amenable to partition or sale, given the liens and judgments against it, and the mortgage
loans that financed its purchase were structured so that payments are due upon the sale of
lots in the subdivision. There appeared to be no other valuable assets to distribute in-kind
or any cash from which to draw a distributive award. Thus, to better equalize the
distribution, it reversed the part of the judgment that reduced the husband’s maintenance
arrears by $83,226, thus reinstating the full $122,782.50 in arrears, payable in alump sum or
in monthly installments of $731 (12 payments per year for 14 years, roughly coinciding with
his non-arrears maintenance obligation).
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In atermination of parental rights case, the petitioner’s reliance on documentary evidence
to establish diligent efforts, without corresponding testimony from a caseworker, did not
violate the respondent’s Sixth Amendment right of confrontation.

In Matter of Gina P., --- N.Y.S.3d ----, 2025 WL 2933446, 2025 N.Y. Slip Op. 05726(3d Dept.,
2025), the Appellate Division affirmed an order that granted petitioner’s application, in a
proceeding pursuant to Social Services Law § 384-b, to adjudicate the subject children to
be permanently neglected, and terminated respondent’s parental rights. A joint fact-finding
and dispositional hearing commenced, and evidence was presented over the course of
three hearing dates. The father was the only witness petitioner called to testify at the
hearing, otherwise relying on documentation from the underlying case file to prove its case.
Family Court adjudicated the children to be permanently neglected and terminated the
father’s parental rights. In challenging the permanent neglect finding, the father argued that
the petitioner failed to establish diligent efforts by clear and convincing evidence, as it did
not call any caseworkers or service providers to testify at the hearing. The Appellate
Division disagreed. In addition to calling the father as a witness at the fact-finding hearing,
who acknowledged that he received a “bunch of services,” the petitioner also produced the
underlying case file and service records confirming as much. Moreover, in rendering its
decision, Family Court took judicial notice of its prior orders from the underlying
proceedings, which included the permanency hearing orders. Cumulatively, this evidence
demonstrated that the circumstances preventing the father’s reunification with the children
included, among other things, his failure to keep them away from the mother, who has
serious substance abuse issues, and his refusal to admit the circumstances underlying his
conviction for a sex offense and the need for mental health counseling. The father’s
testimony, in conjunction with the exhibits and permanency hearing reports, established
that the petitioner provided him with a plethora of services specifically tailored to
ameliorate these concerns, including referrals for sex offender treatment, mental health
counseling, domestic violence counseling, and parenting classes. Petitioner also facilitated
visitation with the children, offered assistance to find appropriate housing, made referrals
for adrug and alcohol evaluation, and provided caseworker counseling to the father, during
which he was repeatedly warned that continued involvement with the children’s mother
would impede the children’s return to his care. It concluded that the petitioner proved by
clear and convincing evidence that it made diligent efforts to ameliorate the problems
preventing reunification. Contrary to the father’s contention, the petitioner’s reliance on
documentary evidence to establish diligent efforts, without corresponding testimony from a
caseworker, did not violate his Sixth Amendment right of confrontation. This procedure
also did not violate the father’s due process rights — notwithstanding the voluminous nature
of the documentary evidence submitted by the petitioner, since he had the chance to review
the records prior to the fact-finding hearing, was represented by counsel, and had the
opportunity, but failed, to call his own witnesses and to put on his own proof. Except for
two hearing exhibits, the father did not object to the majority of the documentary evidence
presented. On this record, there was no basis to disturb the diligent efforts finding.

While a parent’s resort to self-help in moving with the child to another state is a factor that
can militate strongly against such a parent in an initial custody proceeding, it is not
singularly dispositive, and an award of custody must be based on the best interests of the
children and not a desire to punish a recalcitrant parent.
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In Matter of Thomas K v Shaunal, --- N.Y.S.3d ----, 2025 WL 2933512, 2025 N.Y. Slip Op.
05729 3d Dept., 2025) the Appellate Division observed that where, as here, a parent’s
relocation initiates the commencement of a custody proceeding resulting in an initial
custody determination, strict application of the relocation factors set forth in Matter of
Tropeav. Tropea, 87 N.Y.2d 727, 642 N.Y.S.2d 575 (1996) is not required. Rather, Family
Court’s central concern is the best interests of the children, which involves consideration of
several factors. Here, Family Court carefully weighed the hearing testimony and, while
recognizing that the father was a fit and loving parent, determined that it would be in the
children’s best interests for the mother to have primary physical custody. In so doing, the
court expressed severe disapproval of the mother’s unilateral decision to relocate to
Minnesota without the father’s knowledge. However, as the court also acknowledged, while
a parent’s resort to self-help in removing the child from the other parent is a factor that can
militate strongly against such parent, it is not singularly dispositive and “an award of
custody must be based on the best interests of the children and not a desire to punish a
recalcitrant parent (Matter of Baxter v. Borden, 122 A.D.3d 1417, 1418, 998 N.Y.S.2d 541 [4th
Dept. 2014]). Notwithstanding Family Court’s displeasure with the mother’s actions, the
court found, and the record reflected that the mother chose to withhold information about
her move from the father because she feared his reaction to her ending their relationship, in
light of his history of retaliating against people whom he felt had wronged him and his
threats to “bury” the mother and turn the children against her if she ever left him. The Court
ultimately concluded that the mother’s self-help measures, while not commendable, were
motivated by legitimate concerns.
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