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The Law Firm of Joel R. Brandes, P.C. concentrates its statewide law practice
on appeals in divorce, equitable distribution, custody, and family law cases as well as post-
judgment enforcement and modification proceedings. Mr. Brandes also serves as counsel
to attorneys with all levels of experience assisting them with their difficult appeals and
litigated matters. Mr. Brandes has been recognized by the New York Appellate Division as a
"noted authority and expert on New York family law and divorce.”

Court of Appeals

Court of Appeals holds that the use of marital funds to “buy back” years of service which
will enhance pension and are separate property, creates marital property subject to
Equitable Distribution

In Szypula v Szypula, --- N.E.3d ----, 2024 WL 4535800 (2024) John Szypula joined the Navy
in 1987. He and Meredith Szypula were married nine years later. Two years later, in 1998, Mr.
Szypula left the Navy. In general, members of the armed services become entitled to
retirement pay only after they complete twenty years of service. When Mr. Szypula left the
Navy, he was not entitled to military retirement benefits. From 1998 to 2012, he worked in
the private sector. In 2012, he joined the Foreign Service and enrolled in the Foreign Service
Pension System (FSPS). Veterans who join the Foreign Service, like Mr. Szypula, may add
their years of military service to their FSPS pensions by making additional contributions for
the years they served in the military. Mr. and Ms. Szypula took advantage of this benefit.
From 2012 to 2018, a portion of Mr. Szypula’s earnings was withheld to enhance his Foreign
Service pension by “buying back” his eleven years of Navy service, at a total cost of
$9,158.00. As a result of those payments and his eleven years of Navy service, Mr.
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Szypula’s FSPS pension will vest sooner and be worth more. In 2019, the Szypulas filed for
divorce. The parties could not resolve whether the portion of the FSPS pension attributable
to Mr. Szypula’s nine years of pre-marriage Navy service was separate or marital property.
Supreme Court held that the value of the FSPS pension related to Mr. Szypula’s nine years
of premarital Navy service was marital property subject to equitable distribution because
the couple “used marital funds to buy back” the Navy credits during the course of their
marriage. The Appellate Division reversed, holding that the Navy pension credits were Mr.
Szypula’s separate property because they were the product of his “sole labors” and were
“not due in any way to [Ms. Szypula’s] indirect contributions” (211 A.D.3d 156, 159, 178
N.Y.S.3d 290 [3d Dept 2022]). The Appellate Division held, however, that the marital funds
used to purchase the credits were subject to equitable distribution and remitted to the
Supreme Court to make the appropriate calculations. On remittal, Supreme Court adjusted
the award.

The Court of Appeals reversed. It held that the portion of the Foreign Service pension
related to credit for that service was entirely marital property because marital funds were
used to transform the credits into pension rights. It observed that under Domestic Relations
Law § 236, marital property includes “all property acquired by either or both spouses during
the marriage” except separate property § 236[B][1][c]). As relevant here, separate property
includes “property acquired before marriage ...” ( § 236[B][1][d][1]) and “property acquired
in exchange for or the increase in value of separate property, except to the extent that such
appreciation is due in part to the contributions or efforts of the other spouse” (§
236[B][11[d][3])- It noted that in Majauskas v. Majauskas, it held that vested pension rights
“are marital property to the extent that they were acquired between the date of the marriage
and the commencement of a matrimonial action”.There, it reasoned that a pension right is
marital property because it is received in lieu of higher compensation which would
otherwise have enhanced either marital assets or the marital standard of living, in other
words, a pension “is a form of deferred compensation”. It has consistently held that
pension rights attributable to work during marriage are marital property. An employee’s
pension rights generally accrue incrementally over time. The accrual of those rights is tied
to the employee’s service but may also require a financial contribution from the employee.
Usually, where that is the case, the employee works and pays into the plan at the same
time.

The Court pointed out that the pension rights at issue in this case differed from the benefits
addressed in prior caselaw. Here, the parties made a financial contribution during the
marriage to transform premarital service into pension rights. When Mr. Szypula left the
Navy, the nine years of pension credits he accrued before marriage were his separate
property, but they did not entitle him to any pension benefits. He had, instead, an
opportunity to make a payment to acquire up to eleven years of pension rights, provided
that he later took a job whose pension plan allowed for the credits to be used to augment its
value. The parties used marital funds to convert those eleven years of Navy service,
including the nine years he worked before marriage, into additional value to Mr. Szypula’s
Foreign Service pension. The pension rights at issue in this case were therefore the product
of both his pre-marriage service and the Szypulas’ contribution of marital assets. Separate
property that is commingled with marital property presumptively becomes marital property.
Although Mr. Szypula’s pre-marriage military service may have had some appreciable
though contingent value as separate property, by combining it with marital funds the
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Szypulas transformed the pension credits from separate property into marital property. Mr.
Szypula acquired the eleven years of pension rights only by entering qualifying federal
employment and paying to incorporate his Navy pension credits into his nhew pension.
Those credits were thus distinct from unvested pension credits that vest so long as an
employee continues to work for the same employer. The use of marital funds to “buy back”
Mr. Szypula’s Naval service created the pension entitlement he had today, at least in part.
The pension rights at issue here were therefore marital property.

The Court of Appeals pointed out that although courts may award a spouse credit for the
value of separate property used to create a marital asset, the entirety of the asset is deemed
marital. In situations where a marital asset was acquired in part with separate property
funds, courts have usually given the spouse who made the separate property contribution a
credit for such payment before determining how to equitably distribute the remaining value
of the asset. The burden is on the spouse claiming recapture of a separate property
contribution to prove that contribution’s value. The Foreign Service pension rights
attributable to Mr. Szypula’s nine years of premarital service were marital property in their
entirety. Here, the record was not sufficient to determine the value of Mr. Szypula’s inchoate
Navy pension credits at the time he contributed them to create a marital asset. The Court
held that on remittal, Mr. Szypula may claim the value of that separate property. The case
was remitted to Supreme Court, for further proceedings in accordance with the opinion.

Appellate Division, First Department

Conveyance at issue ($625,000 retainer paid to the defendant law firm) was not for fair
consideration, as future legal services constituted the consideration for the, and a promise
of future services is not fair consideration for a present conveyance.

In Patterson Belknap Webb & Tyler LLP v HoganWillig PLLC, 2024 WL 4557835 (15t Dept,
2024) in 2008 and 2009, the plaintiff rendered legal services to nonparty Barbara Stewart.
Stewart did not pay for the services, and the plaintiff sued her for nonpayment. In 2013, the
plaintiff obtained a judgment against Stewart for the unpaid fees in the amount of just over
$2 million. Around this time, Stewart was going through a divorce in which she was
awarded, among other things, a Bermuda estate, as well as jewelry worth $8.5 million. After
judgment was entered, the plaintiff served Stewart with a restraining notice and also took
discovery regarding her assets. At her deposition, Stewart testified that her former
daughter-in-law had taken the jewelry and certain other assets that now belonged to others.
Thus, she asserted, the only asset available to the plaintiff was the Bermuda estate. A few
months after the deposition, Stewart had her then-counsel arrange the sale of a 24—carat
diamond ring for her, which yielded millions of dollars. Stewart later entered into a retainer
agreement with the defendant, a law firm; the agreement provided that the defendant would
receive a retainer of $625,000 against future fees. In December 2017, the defendant received
the $625,000 retainer, which exhausted the funds from the ring sale. In this action, Plaintiff
sought the proceeds from the sale of the diamond ring. On this motion to dismiss, the
Appellate Division held, inter alia, that the Plaintiff adequately pleaded that the conveyance
at issue was not for fair consideration, as future legal services constituted the
consideration for the $625,000 retainer paid to defendant, and a promise of future services
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is not fair consideration for a present conveyance (see Kleinfeld v. Pedersen, 116 A.D.2d
970, 971, 498 N.Y.S.2d 596 [4th Dept. 1986]). The defendant’s billing ledgers did not
conclusively refute the plaintiff’s allegations. The Court also declined to create a special
exception for the legal profession.

Appellate Division, Second Department

Commitment to Jail for non-support reversed where father deprived of effective assistance
of counsel. Where the father argued he was unable to work due to a medical condition the
failure of his attorney to obtain relevant medical and financial information constituted a
failure to meaningfully represent the father.

In Matter of McCloskey v. Unger, --- N.Y.S.3d ----, 2024 WL 4549143, 2024 N.Y. Slip Op. 05210
(2d Dept., 2024) the Appellate Division reversed an order which confirmed the finding of
willfulness against the father and directed that he be committed to the custody of the
Suffolk County Jail for six months unless he paid the purge amount of $39,678.67. It agreed
with the father that he was deprived of the effective assistance of counsel at the hearing on
the mother’s petition alleging a willful violation of the child support order. “[I]n support
proceedings such as this one in which a party faces the potential of imprisonment and has
a statutory right to counsel, ... the appropriate standard to apply in evaluating a claim of
ineffective assistance is the meaningful representation standard” (Matter of Nassau County
Dept. of Social Servs. v. King, 149 A.D.3d 942, 944, 53 N.Y.S.3d 130). Here, the father’s
position at the hearing was that, due to his neuropathy, he was unable to work and had to
rely on public assistance for income. Despite having been advised that the father was
required to provide a financial disclosure affidavit, tax forms, and certified medical and
income records, the father’s counsel failed to procure certified copies of the father’s
medical records or records establishing his entitlement to and receipt of public assistance.
The father’s counsel failed to call any witnesses to testify regarding the father’s
neuropathy, to subpoena the father’s treating physician, or to obtain a medical affidavit
from the father’s physician. The Support Magistrate made specific reference to the lack of
any credible medical testimony, an incomplete financial disclosure affidavit, and the lack of
tax returns in finding that the father failed to refute the mother’s prima facie showing of a
willful violation of the child support order. The failure of the father’s counsel to obtain
relevant medical and financial information constituted a failure to meaningfully represent
the father, and thus, the father was entitled to a new hearing on the mother’s petition. The
matter was remitted, for a new hearing on the mother’s petition and a new determination
thereafter.

Appellate Division, Third Department

Where, as here, a New York court has continuing jurisdiction over a custody matter, it may
decline to exercise jurisdiction if New York is an inconvenient forum and another state is a
more appropriate forum. A court must consider eight statutory factors in rendering that
determination. The determination must involve consideration of all relevant factors,
including those set forth in the statute. (DRL § 76—f [2][a]).
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In Matter of Mark AA., v. Susan, --- N.Y.S.3d ----, 2024 WL 4507665, 2024 N.Y. Slip Op. 05173
(3d Dept.,2024) a custody modification proceeding the Appellate Division observed that
where as here, a New York court has continuing jurisdiction over a custody matter, it may
decline to exercise such jurisdiction if it determines that New York is an inconvenient forum
and that another state is a more appropriate forum” (see Domestic Relations Law § 76-a). A
court is obliged to consider eight statutory factors in rendering that determination, and
those statutory factors include (1) ‘whether domestic violence or mistreatment or abuse of a
child or sibling has occurred and is likely to continue in the future and which state could
best protect the parties and the child,’ (2) the length of time the children have resided in
another state, (3) the distance between the two states in question, (4) the relative financial
circumstances of the parties, (5) any agreement among the parties regarding jurisdiction,
(6) the nature and location of relevant evidence, including testimony from the children, (7)
the ability of each state to decide the issue expeditiously and the procedures necessary to
present the relevant evidence, and (8) the familiarity of each court with the relevant facts
and issues” (Domestic Relations Law § 76— [2][a]). Notably, the “determination depends on
the specific issues to be decided in the pending litigation, and must involve consideration
of all relevant factors, including those set forth in the statute. Here, although Family Court
may have had the statutory factors in mind in considering whether to decline exercising
jurisdiction over these custody matters, the record did not demonstrate what that
consideration involved or show how the weighing of the relevant factors led to the court’s
determination. Family Court did not explicitly refer to the statutory factors during its
conference with the Massachusetts court. The parties were not invited to, and did not, offer
any testimony regarding the relative convenience of the two forums. Family Court then
ruled from the bench that Massachusetts was a more appropriate forum because of “the
nature and location of the evidence required to resolve the pending litigation,” observing
that the mother’s modification petition in the Massachusetts court related to the child’s
mental health and would involve records and testimony from providers in that state. Family
Court thereafter issued the appealed-from order, which did not offer any further detail about
its reasoning and, instead, simply declined jurisdiction without any discussion of the
relevant factors or how they resulted in Massachusetts being the superior forum. As neither
party submitted information at the hearing and no testimony was taken, the limited record
did not permit the Appellate Division to conduct an independent review of those factors and
render a determination. It remitted so that Family Court may do so and, following further
development of the record if needed, render a determination in compliance with the
UCCJEA.

Supreme Court

Hague Convention Petition for the Return of the Child to his habitual residence in Italy was
granted. Father failed to prove by a preponderance of the evidence the Grave Risk of Harm
and Now Settled exceptions to return.

In Matter of Luisa JJ., v. Joseph Il., Slip Copy, 2024 WL 4560307 (Table), 2024 N.Y. Slip Op.
51440(U) (Sup Ct.,, 2024), an Unreported Disposition, the Court indicated at the outset that
facts and history of this case were more fully recited in the memorandum and order of the
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Appellate Division, Third Department, dated September 21, 2023 (see Matter of Luisa JJ. V
Joseph Il., 219 AD3d 1628 [3d Dept 2023]. The parties wee the separated parents of a son
(born in 2013). Prior to their separation, the parties’ predominant place of residence was in
New York State. When the parties separated in 2019, the mother took the child to live with
her in her home country of Italy under an agreement whereby the child would initially reside
primarily in Italy and visit with the father for periods of a couple months during summers
and a few weeks around the holidays, but, starting July 1, 2022, would reside for six months
of each year with each parent in that parent’s home country. Shortly after returning to Italy,
however, the mother sought to modify the agreement in order to accommodate the child’s
schooling, by, in essence, continuing the schedule that had been employed since she and
the child moved to Italy. This prompted the father to commence a custody proceeding in
this state in June 2020, which proceeding was ultimately dismissed upon appeal from an
order of the court upon the Court’s finding that Italy was the child’s home state (see
Domestic Relations Law § 76 (1) (a); Joseph Il. v Luisa JJ., 201 AD3d 43, 46-48 [3d Dept
2021]). Meanwhile, the mother had commenced her own custody proceeding in ltaly in June
2020. The claims in that proceeding were ultimately compromised in a custody agreement
that the parties filed with the Italian court in November 2022. The agreement was never
finalized in the Italian court, however, due to the events that ensued shortly after its filing.
On December 11, 2022 the child arrived in New York State for the father’s ordinary holiday
parenting time. The father claims that, shortly after they began their trek from a New York
City airport to the father’s home in Washington County, the child disclosed to him that,
beginning sometime in September 2022, a minor in ltaly—later determined to be the nephew
of the mother’s boyfriend—had been touching the child’s intimate parts above and below
his clothing while the two were sharing a bed during several weekend sleep overs at the
boyfriend’s house. Based on this report, the father refused to return the child to Italy in
January 2023 as called for under the operative custody agreement. The mother, therefore,
commenced proceeding number one, claiming that the child was wrongfully retained in
New York State in violation of the Hague Convention on the Civil Aspects of International
Child Abduction. The father responded by asserting, as relevant here, two affirmative
defenses,“there is a grave risk that [the child’s] return would expose [him] to physical or
psychological harm or otherwise place [him] in an intolerable situation” and that “the child
objects to being returned and has attained an age and degree of maturity at which it is
appropriate to take account of [his] views” (Hague Convention art 13, 13 [b],). the child’s
country of habitual residence but reversed the order, finding that it was error to reject the
father’s defenses/exceptions without a hearing. The Court remitted the matter for a hearing
on those exceptions. The Supreme Court granted the petition. It noted that as the Third
Department observed, “[tjhe Hague Convention’s ‘core premise [is] that the interests of
children in matters relating to their custody are best served when custody decisions are
made in the child’s country of habitual residence’ “ (Matter of Luisa JJ., 219 AD3d at 1631-
1632, quoting Monasky v Taglieri, 589 US 68, 72 [2020]; see Abbott v Abbott, 560 US 1, 20
[2010]). As such, the Hague Convention compels the prompt return of a child to his or her
country of habitual residence if he or she has been wrongfully removed or retained in
another country (see Matter of Luisa JJ., 219 AD3d at 1632). The court found that the father
had not made the requisite showing that the child would be returned to a situation in which
he is subjected to continued sexual abuse at the hands of the minor in Italy and would,
thus, be returned to an intolerable situation there. It pointed out that under the mature child
exception,” a court may order that a child not be returned to his country of habitual
residence if “ ‘the child objects to being returned and has attained an age and degree of
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maturity at which it is appropriate to take account of [the child’s] views’ “ (Matter of Luisa
JJ., 219 AD3d at 1631, quoting Hague Convention art 13). The court found that the father
failed to carry his burden to establish this exception by a preponderance of the evidence.

Court Rules

22 NYCRR 202.5 (e) of the Uniform Rules for the Supreme Court and the County Court is
amended effective December 2, 2024

22 NYCRR 202.5 (e) of the Uniform Rules for the Supreme Court and the County Court is
amended effective December 2, 2024, to read as follows (Matter in italics is new):

(e) Omission or Redaction of Confidential Personal Information.

(1) Except in a matrimonial action, or a proceeding in surrogate’s court, or as otherwise
provided by rule or law or court order, and whether or not a sealing order is or has been
sought, the parties shall omit or redact confidential personal information in papers
submitted to the court for filing. For purposes of this rule, confidential personal information
(“CPI”) means:

i. the taxpayer identification number of an individual or an entity, including a social security
number, an employer identification number, and an individual taxpayer identification
number, except the last four digits thereof;

ii. the date of an individual’s birth, except the year thereof;

iii. the full name of an individual known to be a minor, except the minor’s initials;

iv. a financial account number, including a credit and/or debit card number, a bank account
number, an investment account number, and/or an insurance account number, except the
last four digits or letters thereof; and

v. any of the documents or testimony in a matrimonial action protected by Domestic
Relations Law section 235 or evidence sealed by the court in such an action which are
attached as exhibits or referenced in the papers filed in any other civil action. For purposes
of this rule, a matrimonial action shall mean: an action to annul a marriage or declare the
nullity of a void marriage, an action or agreement for a separation, an action for a divorce,
or an action or proceeding for custody, visitation, writ of habeus corpus, child support,
maintenance or paternity.

(2) The court sua sponte or on motion by any person may order a party to remove CPI from
papers or to resubmit a paper with such information redacted; order the clerk to seal the
papers or a portion thereof containing CPI in accordance with the requirement of 22NYCRR
§ 216.1 that any sealing be no broader than necessary to protect the CPI; for good cause
permit the inclusion of CPI in papers; order a party to file an unredacted copy under seal for
in camera review; or determine that information in a particular action is not confidential.
The court shall consider the pro se status of any party in granting relief pursuant to this
provision.

(3) Where a person submitting a paper to a court for filing believes in good faith that the
inclusion of the full confidential personal information described in subparagraphs (i) to (iv)
of paragraph (1) of this subdivision is material and necessary to the adjudication of the
action or proceeding before the court, he or she may apply to the court for leave to serve
and file together with a paper in which such information has been set forth in abbreviated
form a confidential affidavit or affirmation setting forth the same information in
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unabbreviated form, appropriately referenced to the page or pages of the paper at which the
abbreviated form appears.

(4) The redaction requirement does not apply to the last four digits of the relevant account
numbers, if any, in an action arising out of a consumer credit transaction, as defined in
subdivision (f) of section one hundred five of the civil practice law and rules. In the event
the defendant appears in such an action and denies responsibility for the identified
account, the plaintiff may without leave of court amend his or her pleading to add full
account or CPI by (i) submitting such amended paper to the court on written notice to
defendant for in camera review or (ii) filing such full account or other CPI under seal in
accordance with rules promulgated by the chief administrator of the courts.

(5) Whenever an application is submitted to a court seeking a change of name pursuant to
Civil Rights Law Article 6, change of sex designation pursuant to Civil Rights Law Article 6-
a, or both forms of relief in a combined application, then: i. the application shall be
immediately deemed sealed upon filing; ii. the clerk of the court shall take all reasonable
steps necessary to seal and safeguard the applicant’s current name, proposed new name,
current sex designation, proposed new sex designation, residential and business
addresses, telephone numbers, and any other information contained in any pleadings or
papers submitted to the court in connection with the application to prevent inadvertent or
unauthorized use or disclosure while the matter is pending, including, but not limited,
ensuring that such an application proceeds with an anonymous caption, until a
determination or further order is issued by the Court; iii. where such application is sealed,
the clerk of the court shall not allow any person, other than the party or the attorney or
counsel for the party, to access the application, except by order of the Court; and iv. prior to
the entry of a final determination or order on such an application, the Court must decide
whether any legal basis is present so as to support maintaining the sealing imposed in
accordance with this rule, and, where an application and/or any document submitted in
support of it will not remain sealed, the Court should order the applicant to submit a
complete copy of the application with all confidential personal information redacted and/or
removed in accordance with Rule 202.5(e) if the applicant has not done so before any
unsealing order takes effect.

\ The New York Matrimonial Trial Handbook (Bookbaby) is a “how to” book that
piirerd focuses on the procedural and substantive law, and law of evidence you need to
‘ know for trying a matrimonial action and custody case. It has extensive
coverage of the testimonial and documentary evidence necessary to meet the
burdens of proof. There are thousands of suggested questions for the
examlnatlon and cross-examination of the parties and expert withesses. It is available in
hardcover, as well as Kindle and electronic editions. See Table of Contents. New
purchasers of the New York Matrimonial Trial Handbook in hardcover from Bookbaby, or in
Kindle and ebook editions from the Consulting Services Bookstore can obtain a free copy
of the New York Matrimonial Trial Handbook 2023 Update pdf Edition by submitting proof of
purchase to divorce@ix.netcom.com

The New York Matrimonial Trial Handbook 2023 Cumulative Update is available on Amazon
in hardcover, paperback, Kindle, and electronic editions. This update includes changes in
the law and important cases decided by the New York Courts since the original volume was
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published. It brings the text and case law up to date through and including December 31,
2022, and contains additional questions for witnesses. See Table of Contents.
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