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Welcome to Bits and Bytes, ™ an electronic newsletter written by Joel R. Brandes of The 

Law Firm of Joel R. Brandes, P.C.,  43 West 43rd Street, Suite 34, New 
York, New York 10036. Telephone: (212) 859-5079, email to: 
joel@nysdivorce.com. Website:www.nysdivorce.com  

  
Joel R. Brandes is the author of the treatise Law and the Family New 
York, 2024-2025 Edition (12 volumes) as well as Law and the Family New 
York Forms 2024 Edition (5 volumes) (both Thomson Reuters) and 

the New York Matrimonial Trial Handbook (Bookbaby). His ”Law and the Family” column is 
a regular feature in the New York Law Journal.  
 

The Law Firm of Joel R. Brandes, P.C. concentrates its statewide law practice 
on appeals in divorce, equitable distribution, custody, and family law cases as well as post-
judgment enforcement and modification proceedings. Mr. Brandes also serves as counsel 
to attorneys with all levels of experience assisting them with their difficult appeals and 

litigated matters. Mr. Brandes has been recognized by the New York Appellate Division as a 
"noted authority and expert on New York family law and divorce.”    
 
 
Appellate Division, First Department 
 
 
To determine whether a nonfinal order ‘necessarily affects’ the final judgment the question 
is whether reversal would inescapably have led to a vacatur of the judgment, or whether the 
nonfinal order necessarily removed a  legal issue from the case’ so that there was no 
further opportunity during the litigation to raise the question decided by the prior non-final 
order 
  
In Adebanjo v Johnson, --- N.Y.S.3d ----, 2024 WL 4628228 (Mem), 2024 N.Y. Slip Op. 05395 
(1st Dept.,2024) the Appellate Division held that the defendant’s arguments regarding the 
court’s denying his first motion for leave to replead, and denying his motion to strike the 
plaintiff’s statement of net worth, for pendente lite support, counsel and expert fees, and a 
writ of replevin and order of seizure were precluded by his failure to perfect his appeal from 
the orders and the dismissal of his appeal therefrom (citing Bray v. Cox, 38 N.Y.2d 350, 353, 
379 N.Y.S.2d 803, 342 N.E.2d 575 [1976]; Fellner v. Aeropostale, Inc., 150 A.D.3d 598, 599, 52 
N.Y.S.3d 628 [1st Dept. 2017]). It declined to exercise its discretion to review these matters. 
Defendant’s arguments regarding the trial court’s August 18, 2022, discovery order were 
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likewise precluded as the appeal from that order was previously dismissed by the Court 
(see Adebanjo v. Johnson, 2022 N.Y. Slip Op. 74294[U] [1st Dept. 2022]). 
 
The Appellate Division further held that the entry of the judgment of divorce renders the 
remainder of the defendant’s orders nonappealable. Pursuant to CPLR 5501(a)(1), an appeal 
from a final judgment brings up for review any “non-final judgment or order which 
necessarily affects the final judgment ... and which, if reversed, would entitle the 
respondent to prevail in whole or in part on that appeal” (see also Matter of Aho, 39 N.Y.2d 
241, 248, 383 N.Y.S.2d 285, 347 N.E.2d 647 [1976] [“any right of direct appeal from the ... 
order terminated with the entry of the ... judgment .... Appellate review of that intermediate 
order was thereafter available only on appeal from the final judgment on the ground 
asserted, namely that such order necessarily affected such judgment”]). “[T]o determine 
whether a nonfinal order ‘necessarily affects’ the final judgment ... [the question is] whether 
‘reversal would inescapably have led to a vacatur of the judgment,’ or ‘whether the nonfinal 
order ‘necessarily removed [a] legal issue from the case’ so that ‘there was no further 
opportunity during the litigation to raise the question decided by the prior non-final order’ ” 
(Bonczar v. American Multi–Cinema, Inc., 38 N.Y.3d 1023, 1025–1026, 168 N.Y.S.3d 711, 188 
N.E.3d 1000 [2012]). The trial court’s orders granting and affirming confidentiality of 
plaintiff’s address, declining to anonymize the case caption, declining to settle the 
transcripts from conferences, and declining to afford defendant leave to replead a second 
time, given the failure to comply with the CPLR 3016 specificity requirements related to his 
counterclaims, did not “necessarily affect” the final judgment, which in this case was the 
grant of a no-fault divorce to plaintiff pursuant to Domestic Relations Law § 170(7). 
  
The Appellate Division also held that the Court properly held an inquest on the plaintiff’s 
no-fault divorce. As Domestic Relations Law § 170(7) requires that one party state under 
oath that the marriage “has broken down irretrievably for a period of at least six months,” 
an inquest was necessary (see Hoffer–Adou v. Adou, 121 A.D.3d 618, 619, 997 N.Y.S.2d 7 
[1st Dept. 2014]). 
 
 
Where abandonment cause of action was not pleaded in the Termination petition, the 
Family Court has the authority to conform the pleadings to the proof, sua sponte, where the 
evidence established a cause of action for abandonment. 
 
In Matter of Pandora S.D., --- N.Y.S.3d ----, 2024 WL 4508080, 2024 N.Y. Slip Op. 05136 (1st 
Dept., 2024) the Appellate Division affirmed an order which, upon findings of permanent 
neglect and abandonment by the respondents' mother and father, terminated their parental 
rights and transferred custody of the child to the petitioner agency and the Administration 
for Children’s Services. It held, among other things,  that the finding of abandonment was 
supported by clear and convincing evidence (see Social Services Law § 384–b[4][b]; [5][a]]). 
Contrary to the father’s contention, although the abandonment cause of action was not 
pleaded in the petition, as the evidence established a cause of action for abandonment, the 
Family Court has the authority to conform the pleadings to the proof, sua sponte (see 
Matter of Melinda B. v. Jonathan L. P., 187 A.D.3d 631, 631–632, 131 N.Y.S.3d 148 [1st Dept. 
2020]).  
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Appellate Division may take notice of new facts and allegations in a custody case to the 
extent they indicate that the record before it is no longer sufficient for determining whether 
the custody award is still in the child’s best interests, and may remand where the record is 
no longer sufficient. 
 
In Matter of Muhamede J.D., v. Shainie A.M.,.--- N.Y.S.3d ----, 2024 WL 4701634, 2024 N.Y. 
Slip Op. 05483 (1st Dept.,2024) the Supreme Court determined that the mother could have 
sole residential custody and relocate to Vermont with the child, based in large part on the 
mother’s demonstrated commitment to the child’s education and her willingness to put his 
needs above her own. The Appellate Division observed that since the issuance of the 
Family Court’s custody order, there were new developments, which the attorney for the 
child has brought to the Court’s attention. While the child has remained with the father in 
New York City the mother failed to consistently visit or maintain contact with the child since 
September 2023. According to the attorney for the child, the mother stopped visiting the 
child in February 2024. Any change in custodial arrangements, particularly for a child with a 
disability, requires preparation. The mother’s apparent failure to communicate with the 
child raised questions concerning the adequacy of her preparation, and her continued 
commitment to this change in custody. It pointed out that it may take notice of new facts 
and allegations to the extent they indicate that the record before it was no longer sufficient 
for determining whether an award of residential custody to the mother and relocation to 
Vermont was still in the child’s best interests (see Matter of Michael B., 80 N.Y.2d 299, 318, 
590 N.Y.S.2d 60, 604 N.E.2d 122 [1992]). In light of the changed circumstances brought to 
this Court’s attention, the record was no longer sufficient to review whether the Family 
Court’s determination regarding custody, parental access, and relocation was in the child’s 
best interests. For that reason, it remanded for a new hearing to consider new facts and 
make a new determination as to custody and parental access. 

 
 
Appellate Division, Second Department 

 
 
A nonparent may have standing to seek visitation if extraordinary circumstances warrant it.  
Petitioner did not have standing as he was not the biological father of the child, did not 
establish that there was a preconception agreement between himself and the mother nor 
did he demonstrate that there were “extraordinary circumstances”   
 
In Matter of Michael A v.  Chanice T. --- N.Y.S.3d ----, 2024 WL 4684337 (Mem), 2024 N.Y. Slip 
Op. 05438  (2d Dept.,2024) in  April 2017, the petitioner, the romantic partner of the mother 
of the child, filed a petition for visitation with the child. In April 2021, the child moved to 
dismiss the petition for lack of standing. Family Court granted the motion. The Appellate 
Division observed that in Matter of Brooke S.B. v. Elizabeth A.C.C., 28 N.Y.3d 1, 14, 39 
N.Y.S.3d 89, 61 N.E.3d 488, the Court of Appeals held that where a partner shows by clear 
and convincing evidence that the parties agreed to conceive a child and to raise the child 
together, the non-biological, non-adoptive partner has standing to seek visitation and 
custody under Domestic Relations Law § 70. A nonparent may have standing in the event 
extraordinary circumstances warrant it. Such extraordinary circumstances include 
surrender, abandonment, persisting neglect, or unfitness’ by the parents. Absent proof of 
such extraordinary circumstances, an inquiry into the best interests of the child is not 
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triggered.  Moreover, a hearing to determine the issue of standing is not necessary where 
there are no triable issues of fact raised in the submitted papers. The petitioner was not the 
biological father of the child and did not establish that there was a preconception 
agreement between himself and the mother nor did the petitioner demonstrate that there 
were “extraordinary circumstances” such that he would have standing to seek visitation 
with the child. Accordingly, the Family Court properly granted the motion to dismiss the 
petition. 
 
 
A party may forfeit the fundamental right to counsel in a termination proceeding by 
engaging in egregious conduct, but only as a matter of extreme, last resort. The record 
failed to clearly reflect that the mother engaged in the sort of egregious conduct that would 
justify a finding that she forfeited her right to assigned counsel. 
 
In Matter of Sa’Nai F. B. M. A. --- N.Y.S.3d ----, 2024 WL 4684322, 2024 N.Y. Slip Op. 05440 (2d 
Dept.,2024) the petitioner commenced the proceeding under Social Services Law § 384–b to 
terminate the mother’s parental rights to the child on the ground that she had permanently 
neglected the child. In April and May 2017, the Family Court granted the mother’s 
applications to discharge two attorneys she had privately retained to represent her. In June 
2017, the court assigned counsel to represent the mother. In April 2019, during the fact-
finding hearing on the petition to terminate the mother’s parental rights, the Family Court 
granted a second application by the mother’s assigned counsel to be relieved and 
determined that the mother had forfeited her right to be assigned new counsel. The court’s 
determination was based upon, among other things, “suspicions” that the mother had been 
“involved” in a recent security compromise of the assigned counsel’s computer. The court 
also cited as a basis for its determination the fact that, throughout the child protective 
proceeding and this proceeding, the mother had a total of three attorneys assigned to 
represent her or to act as her legal advisor. In November 2019, the Family Court directed, 
over the mother’s objection, that the mother was required to proceed pro se if she was 
unable to retain counsel. On March 4, 2020, the mother appeared pro se and was 
unprepared to call the remaining witnesses she intended to have testify on her behalf, and 
the court found the mother’s direct case to be completed, over the mother’s objection. After 
the dispositional hearing, the Family Court found that the mother permanently neglected 
the child and terminated the mother’s parental rights. The Appellate Division reversed and 
remitted for a determination as to whether the mother currently qualified for assigned 
counsel and a new fact-finding hearing. It held that a respondent in a proceeding under 
Social Services Law § 384–b has the right to the assistance of counsel. A party may forfeit 
the fundamental right to counsel by engaging in egregious conduct, but only as a matter of 
‘extreme, last resort (People v. Shanks, 37 N.Y.3d 244, 253, 154 N.Y.S.3d 646). The record 
failed to clearly reflect that the mother engaged in the sort of egregious conduct that would 
justify a finding that she forfeited her right to assigned counsel. The deprivation of the 
mother’s right to counsel required reversal without regard to the merits of her position after 
the mother had been assigned counsel or permitted an opportunity to retain counsel. 

 
 
Appellate Division, Third Department 
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Appellate Division remitted the matter to Family Court for further proceedings, without 
deciding the appeal, where It had been advised of numerous violation and modification 
petitions, containing serious allegations, filed by the parties since entry of the order before 
it. 
 
In Matter of Joanna PP., v. Ohad PP., 230 A.D.3d 1445 (3d Dept, 2024) the Appellate Division 
reversed an order of the Family Court which, among other things, granted the petitioner’s 
application to modify a prior order of custody. The Court pointed out that it had “ been 
advised of numerous violation and modification petitions, containing serious allegations, 
filed by the parties since entry of the order before us.”  It was apparent from the subsequent 
filings and orders that the family dynamic had substantially deteriorated and that the 
conflict had escalated; the most recent order in effect, entered August 5, 2024, temporarily 
prohibited any contact between the father and the children. In light of the evolving situation, 
it remitted the matter for further proceedings and updated fact-finding (citing, inter alia,  
Matter of Michael B., 80 N.Y.2d 299, 318, 590 N.Y.S.2d 60, 604 N.E.2d 122 [1992]). 
 
 

The New York Matrimonial Trial Handbook (Bookbaby) is a “how to” book that 
focuses on the procedural and substantive law, and law of evidence you need to 
know for trying a matrimonial action and custody case. It has extensive 
coverage of the testimonial and documentary evidence necessary to meet the 
burdens of proof. There are thousands of suggested questions for the 

examination and cross-examination of the parties and expert witnesses. It is available in 
hardcover, as well as Kindle and electronic editions. See Table of Contents.  New 
purchasers of the New York Matrimonial Trial Handbook  in hardcover from Bookbaby, or in 
Kindle and ebook editions from the Consulting Services Bookstore can obtain a free copy 
of the New York Matrimonial Trial Handbook 2023 Update pdf Edition by submitting proof of 
purchase to divorce@ix.netcom.com  
 
The New York Matrimonial Trial Handbook 2023 Cumulative Update is available on Amazon 
in hardcover, paperback, Kindle, and electronic editions. This update includes changes in 
the law and important cases decided by the New York Courts since the original volume was 
published. It brings the text and case law up to date through and including December 31, 
2022, and contains additional questions for witnesses. See Table of Contents.   
 
Bari Brandes Corbin is counsel to The Law Firm of Joel R. Brandes, P.C. She is the co-
author of Law and the Family New York, Second Edition, Revised, Volumes 5 & 6 (Thomson-
Reuters). She concentrates her practice on post-judgment enforcement and modification of 
orders and judgments and serves as counsel to attorneys on all aspects of matrimonial 
litigation. 
 
Bari Brandes Corbin, of the New York Bar, and co-author of Law and the Family New 
York, 2d, Volumes 5 & 6 (Thomson-West), and Evan B. Brandes, of the New York and 
Massachusetts Bars, and a Solicitor in New South Wales, Australia are contributors to 
this publication.  
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https://www.amazon.com/New-York-Matrimonial-Trial-Handbook/dp/B0BW2GFT9Y/ref=sr_1_1?crid=1JTFPXWCAOAP&keywords=NEW+YORK+MATRIMONIAL+TRIAL+HANDBOOK+%3A+2023+Cumulative+Update&qid=1677880707&s=digital-text&sprefix=new+york+matrimonial+trial+handbook+2023+cumulative+update+%2Cdigital-text%2C84&sr=1-1-catcorr&ufe=app_do%3Aamzn1.fos.f5122f16-c3e8-4386-bf32-63e904010ad0
http://www.nysdivorce.net/uploads/8/1/3/4/81349156/table_of_contents_new_york_matrimonial_trial_handbook_2023_cumulative_update.pdf
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Notice: This publication was created to provide authoritative information concerning the 
subject matter covered. However, it was not necessarily written by persons licensed to 
practice law in a particular jurisdiction. The publisher is not engaged in rendering legal 
advice and this publication is not intended to give legal advice about a specific legal 
problem, nor is it a substitute for the advice of an attorney. If legal advice is required the 
services of a competent attorney should be sought.  
 
Bits and Bytes, ™ is published twice a month by Joel R. Brandes Consulting Services, 
Inc., 2881 NE 33rd Court, Fort Lauderdale, Florida, 33306, 954-564-9883. Send mail to 
divorce@ix.netcom.com. Copyright © 2024, Joel R. Brandes Consulting Services, Inc., All 
Rights Reserved. (This publication may be considered Attorney Advertising under New 
York Court Rules.) 
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