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Joel R. Brandes is the author of the treatise Law and the Family New
York, 2024-2025 Edition (12 volumes) as well as Law and the Family New
York Forms 2024 Edition (5 volumes) (both Thomson Reuters) and

the New York Matrimonial Trial Handbook 2d Edition (Bookbaby, 2024). His “Law and the
Family” column is a regular feature in the New York Law Journal.

The New York Matrimonial Trial Handbook 2d Edition (Bookbaby, 2024) by Joel
il R. Brandes is now available at Bookbaby. This edition includes changes in the

- law and important cases decided by the New York courts since the First Edition
was published in 2017. It is current through September 1, 2024.

The New York Matrimonial Trial Handbook 2d Edition is available in_a softcover
edition at Bookbaby and at Amazon and Barnes & Noble. It is available in electronic editions
for Kindle and ebook readers, and a pdf edition. It is a “how to” book that focuses on the
procedural and substantive law, and law of evidence you need to know for trying a
matrimonial action and custody case. There are thousands of suggested questions for the
examination and cross-examination of the parties and expert withesses. (See Table of

Contents).

Adultery No Longer a Crime

Laws of New York, Chapter 462, effective November 22, 2024, repealed section 255.17 of the
penal law, the crime of adultery.

CPLR 515 - Venue in Matrimonial Actions — Laws of 2024, Ch 638, enacted December 21,
2024, Effective February 19, 2025

Laws of 2024, Ch 638 amended the CPLR by adding amending CPLR 509 and adding
new rule 515 to require that venue in a matrimonial action be in a county in which either
party resides or, if there are minor children of the marriage, in the county where one of the
parties or one of such children resides.
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This amendment is designed to prevent plaintiffs from designating venue in distant
counties where none of the parties or their children reside pursuant to CPLR 8§ 509 (unless
safety concerns warrant keeping an address confidential, in which case the law permits
CPLR §509to still be used to designate venue. (2024 NY Legis Memo 638)

CPLR 515(a) applies in all actions where all or part of the relief granted is divorce, all
actions brought in the Supreme Court for custody or visitation, all applications to modify a
Supreme Court order of custody or visitation, all actions wherein all or part of the relief
granted is the dissolution, annulment or declaration of the nullity of a marriage, all
proceedings to obtain a distribution of marital property following a foreign judgment of
divorce, and all post-judgment proceedings following a judgment of divorce. (CPLR 515(a))

Notwithstanding anything to the contrary in Article 5 of the Civil Practice Law and
Rules, the place of trial in an action specified in CPLR 515 (a) shall be in a county in which
either party resides or if there are minor children of the marriage, the place of trial may also
be in the county where one of the children resides. However, where any of the addresses of
these residences is not a matter of public record, or where any of these addresses is
subject to an existing confidentiality order pursuant to Domestic Relations Law §254 or
Family Court Act 8154-b, the place of trial designated by the plaintiff in any action specified
in CPLR 515 (a) may be as specified in CPLR 509. (CPLR 515(b))

In any action specified in CPLR 515 (a), the court may, for good cause shown, allow
the trial to proceed before it, notwithstanding that the venue would not lie pursuant to CPLR
515(b). Good cause applications shall be made by motion or order to show cause. (CPLR
515(c))

CPLR 509 was amended to read as follows:

8§ 509. Venue in county designated. Notwithstanding any provision of
this article except for rule 515, the place of trial of an action shall
be in the county designated by the plaintiff, unless the place of trial
is changed to another county by order upon motion, or by consent as
provided in subdivision (b) of rule 511 of this article. (Laws of 2024, Ch 638, §1),

CPLR 515 was added to read as follows:

Rule 515. Venue in matrimonial actions. (a) This rule applies to all
actions wherein all or part of the relief granted is divorce, all
actions brought in supreme court for custody or visitation, all applica-
tions to modify a supreme court order of custody or visitation, all
actions wherein all or part of the relief granted is the dissolution,
annulment or declaration of the nullity of a marriage, all proceedings
to obtain a distribution of marital property following a foreign judg-
ment of divorce, and all post-judgment proceedings following a judgment
of divorce.

(b) Notwithstanding anything to the contrary in this article, the
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place of trial in an action subject to subdivision (a) of this rule

shall be in a county in which either party resides or, if there are

minor children of the marriage, the place of trial may also be in the
county where one of such children resides; except that where any of the
addresses of these residences is not a matter of public record, or where
any of these addresses is subject to an existing confidentiality order
pursuant to section 254 of the domestic relations law or section 154-b
of the family court act, the place of trial designated by the plaintiff

in any action specified in subdivision (a) of this rule may be as speci-
fied in section 509 of this article.

(c) In any action specified in subdivision (a) of this rule, the court
may, for good cause shown, allow the trial to proceed beforeiit,
notwithstanding that venue would not lie pursuant to subdivision (b) of
this rule. Good cause applications shall be made by motion or order to
show cause. (Laws of 2024, Ch 638, §2),

Revised Forms for Use in Matrimonial Actions in Supreme Court were adopted effective
March 1, 2025.

The revised forms reflect the increases as of March 1, 2025 in the Self Support Reserve
from $20,331 to $21,128 and in the federal Poverty Level Income for a single person from
$15,060 to $15,650.

Uncontested Divorce Forms revised March 1, 2025 reflecting these changes are posted
at Divorce Forms

Forms and Calculators for both Contested and Uncontested Divorces revised March 1,
2025 reflecting these changes are posted at Maintenance & Child Support Tools.

Joint Divorce Forms revised March 1, 2025 reflecting these changes are posted
at Uncontested Joint Divorce - Divorce Resources

Year-end Revisions to Divorce Forms

At the end of December 2024, revisions were made to the Uncontested Divorce Verified
Complaint (UD-2) to comply with Ch. 665, Laws of 2024, which amends CPLR 3020 to
permit affirmations on verified pleadings. In addition, revisions were made to several
forms in the Uncontested Divorce Packet to comply with Ch. 589, Laws of 2024, which
amends CPLR article 11 to require that a motion to proceed as a poor person be called a
motion to seek a waiver of court costs, fees, and expenses. The revised Uncontested
Packet forms include the application for the order waiving the court costs, fees, and
expense; the order waiving court costs fees, and expenses, and the affirmation of service
of the proposed order for a waiver of court costs, fees, and expenses. They also include


https://ww2.nycourts.gov/divorce/forms.shtml
https://ww2.nycourts.gov/divorce/MaintenanceChildSupportTools.shtml
https://ww2.nycourts.gov/divorce/uncontested-joint-divorce.shtml

the UD-13 RJI Form. Revisions were also made to the Uncontested Divorce Instructions
to comply with both new laws.

The Uncontested Divorce Packet Form Affirmation of Service by Personal Delivery of the
Divorce Summons (Form UD-3) was revised in November 2024 to comply with the Civil
Discrimination Act which was signed by the Governor as Chapter 473, Laws of 2024. It
requires proof of service to include the server's perception of various characteristics of
the recipient in the description of the person to whom personal service of a summons
was delivered, replacing “sex” and “color of skin” with “gender” and “race” in the
process server’s description of a person.

The revised form was posted on the Divorce Resources website at ud-3.pdf.

Appellate Divison, First Department

Court suspended visitation where, among other things, at the time of the fact-finding
hearing, the child was 13 years old and had consistently expressed a strong preference not
to have contact with her father. Although not controlling, the court was entitled to place
great weight on the child’s wishes due to her age and maturity.

In Matter of K.M.P.v. A.D., --- N.Y.S.3d ----, 2025 WL 516100, 2025 N.Y. Slip Op. 00915 (1%
Dept., 2025) the Appellate Division held that the court’s determination that it was in the
child’s best interest to suspend the father’s visitation was supported by a sound and
substantial basis in the record. The record revealed that from the time of the child’s birth,
her relationship with the father had been marked by incidents of aggression and domestic
violence, which ultimately culminated in him attacking her in May 2018. Throughout the
pendency of the neglect case, the father refused to participate in any of the services
ordered by the court and consistently denied ever hitting the child. Once the neglect case
concluded, he made no effort to foster or maintain a relationship with the child for the next
three years. To the extent any supervised therapeutic visits took place, they occurred in
response to the mother’s petition to suspend the 2017 visitation order. The forensic
evaluator noted the father’s lack of insight into the impact his actions had on the child and
her ongoing fear of him. The evaluator concluded that given the father’s refusal to take
responsibility for his behavior and his continued attempts to blame the mother and the
court system for his lack of relationship with the child, resuming visitation would pose a
significant risk that he would react aggressively to a stressor and would further traumatize
her. Although not controlling, the court was entitled to place great weight on the child’s
wishes due to her age and maturity. At the time of the fact-finding hearing, the child was 13
years old and had consistently expressed a strong preference not to have contact with her
father. In deciding to suspend the visits, the court took into consideration the long history
of aggression and violence, the finding of neglect, the breakdown in the relationship
between the father and the child, her fear of him, and her continued refusal to have visits
with him. Additionally, the court considered the father’s failure to engage in services or gain
any meaningful insight into his own responsibility for his parenting failures. These
determinations should be accorded great deference since the “court was in the best
position to evaluate the testimony, character, and sincerity of the parties.”


https://www.nycourts.gov/LegacyPDFS/divorce/forms_instructions/ud-3.pdf

Appellate Division, Second Department

While adjournments are within the discretion of the hearing court, the range of discretion is
narrowed where a fundamental right of the parties is involved. Generally, in a proceeding
seeking modification of a custody order, a full and comprehensive hearing is required,
where due process requires that a parent be afforded a full and fair opportunity to be heard.

In Panizo v Douglas, --- N.Y.S.3d ----, 2025 WL 542086, 2025 N.Y. Slip Op. 00966(2d Dept.,
2025) pursuant to an order dated June 25, 2020, made on consent of the parties, the mother
and father were awarded joint legal and physical custody of the child, with the child
alternating every week between the parties’ residences. In April 2023, the mother filed a
petition to modify the order to award her sole legal and physical custody of the child.
Although the father failed to appear on the second and third days of a hearing on the
mother’s petition after the Family Court denied his requests for adjournments, his attorney
participated in the hearing. After the hearing, the court, among other things, granted the
mother’s petition and set forth a parental access schedule for the father. The Appellate
Division reversed. It held that while adjournments are within the discretion of the hearing
court, the range of that discretion is narrowed where a fundamental right of the parties is
involved. Generally, in a proceeding pursuant to Family Court Act article 6 seeking
modification of a prior custody and visitation order, a full and comprehensive hearing is
required, where due process requires that a parent be afforded a full and fair opportunity to
be heard. After balancing the relevant factors, it found that under the circumstances of this
case, the Family Court improvidently exercised its discretion in denying the father’s request
for an adjournment, as the court’s denial of the requests for adjournment deprived the
father entirely of his right to testify on his own behalf in the custody modification hearing,
thereby depriving him of a full and fair evidentiary hearing. The matter was emitted to the
Family Court, for a full hearing on the merits of the mother’s petition.

While one parent’s alienation of a child from the other parent is an act inconsistent with the
best interests of the child, the daughter’s bond with the mother and alienation from the
father was so strong, with other factors contributing to the deterioration of that relationship,
that custody to the father would be harmful to the daughter.

In Matter of Shepard, v. Mirukaj, --- N.Y.S.3d ----, 2025 WL 480580, 2025 N.Y. Slip Op.
00871(2d Dept., 2025) the Appellate Division affirmed an order which modified the custody
provisions of the parties' judgment of divorce that incorporated but did not merge a
stipulation of settlement. The parties were the divorced parents of a son born in 2006 and a
daughter born in 2010. The stipulation provided that the parties would share joint custody
of the children, with the children to reside primarily with the father. The Appellate Division
held that while one parent’s alienation of a child from the other parent is an act inconsistent
with the best interests of the child, the daughter’s bond with the mother and alienation from
the father was so strong, with other factors contributing to the deterioration of that
relationship, that custody to the father would be harmful to the daughter. Moreover, giving
due consideration to the wishes, age, and maturity of the daughter, it was a provident
exercise of the court’s discretion to decline to mandate parental access with the father
where the daughter, who was 13 years old at the time of the court’s determination, had a
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strained relationship with the father and was vehemently opposed to any form of visitation
with him.

Appellate Division, Third Department

The essential components of the standing inquiry in a grandparent visitation case are the
nature and extent of the grandparent-grandchild relationship and the nature and basis of
the parent’s objection to visitation.

In Matter of Dianne SS. v. Jamie TT., 2025 WL 554694 (3d Dept., 2025) the Appellate Division
affirmed an order of the Family Court that granted the grandmother visitation. It observed
that when a grandparent seeks visitation, a court must initially find standing based on the
death of a parent or equitable circumstances, and if the court concludes that the
grandparent has established the right to be heard, then it must determine if visitation is in
the best interests of the grandchildren (see Domestic Relations Law 8§ 72[1]). When the
parents are living, standing is established if the grandparent demonstrates a sufficient
existing relationship with his or her grandchild[ren], or in cases where that has been
frustrated by the parents, a sufficient effort to establish one, so that the court perceives it
as one deserving the court’s intervention. If a parent has precluded a relationship, the
grandparent’s efforts to establish one must be measured against what he or she could
reasonably have done under the circumstances. To that end, the essential components of
the standing inquiry are the nature and extent of the grandparent-grandchild relationship
and the nature and basis of the parent’s objection to visitation. It found that the evidence
from the fact-finding hearing demonstrated that the grandmother had a sufficient
relationship with each child before the mother ended face-to-face contact in December 2021
and all contact in March 2022. Even after the mother told the grandmother that she did not
want her to see the children anymore, the grandmother still made efforts to continue her
relationship with the children by delivering birthday gifts, cake, and holiday gifts/cards for
the mother and the children, which was rebuked by the mother, who called the police on the
grandmother. The basis for the mother’s objection to the grandmother being awarded
visitation was not supported in the record. The Court further noted that once the issue of
standing is satisfied, a court must turn to a best interests analysis where the most
significant consideration is the nature and quality of the relationship between the
grandparent and the children, with other key factors being the grandparent’s ability to
nurture the children, his or her attitude towards the children’s custodians, the reasons for
the objections to visitation, the children’s preference and the position taken by the attorney]
for the children. In conducting the review, although there is a presumption that a fit parent’s
decisions are in the best interests of the children, neither the presumed wishes of the
children nor the existence of animosity between the parent and the grandparent is a proper
reason for denial of visitation in isolation. Here, the mother’s opposition to visitation and
the animosity in their relationship was largely based on the allegations that the
grandmother had sexually abused the mother as a child and allowed several individuals
that the grandmother was dating to sexually abuse or harass her as she was growing up.
According to the mother, the grandmother continued to engage in controlling behavior with
her regarding each of the children and sexually abused the older child. The grandmother
denied the mother’s allegations, which were discredited by the Family Court. It concluded
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that despite the animosity between the mother and the grandmother, because the testimony
established that there was a loving and appropriate relationship between the grandmother
and the children, and the mother’s objection to visitation was based on unreported
allegations of abuse, with the record containing other subsequent allegations by the
mother of sexual abuse that were determined to be unfounded, Family Court’s
determination that visitation with the grandmother was in the best interests of the children
had a sound and substantial basis in the record.

Family Court erred in failing to hold a dispositional hearing in a Neglect case. FCA § 625(a)

expressly provides that, upon completion of a fact-finding hearing, a dispositional hearing

may commence immediately after the required findings are made unless all parties consent
to dispense with the dispositional hearing

In Matter of Konner N., --- N.Y.S.3d ----, 2025 WL 554473, 2025 N.Y. Slip Op. 01017(3d Dept.,
2025) the Family Court adjudicated the child to be permanently neglected by the father and
determined that a dispositional hearing was not required because there was a sufficient
basis to conclude that termination of the father’s parental rights was in the best interests of
the child. The Appellate Division affirmed the Family Court’s finding that the father
permanently neglected the child which was supported by a sound and substantial basis in
the record. However, it held that the Family Court erred in failing to hold a dispositional
hearing. Family Ct Act § 625(a) expressly provides that, upon completion of a fact-finding
hearing, a dispositional hearing may commence immediately after the required findings are
made; provided, however, that if all parties consent the court may, upon motion of any party
or upon its own motion, dispense with the dispositional hearing and make an order of
disposition on the basis of competent evidence admitted at the fact-finding hearing. Given
that the record was devoid of the parties’ consent to dispense with a dispositional hearing,
the matter was remitted for a dispositional hearing or to otherwise affirmatively gain the
parties’ consent to dispense of the matter without one.

CPLR 2103 (b) provides that “papers to be served upon a party in a pending action shall be
served upon the party’s attorney.” Service of objections on an opposing party represented
by counsel requires service on the attorney, not the party

In Matter of Andersen v Bosworth, --- N.Y.S.3d ----, 2025 WL 554800, 2025 N.Y. Slip Op.
01029 (3d Dept,., 2025) in March 2011, the parties entered into a stipulation and agreement
that was incorporated into a Family Court support order. One of the provisions provided
that “the parties to this [s]tipulation have specifically opted out of the provisions of
Domestic Relations Law § 236[B] (9)(b)(2)(ii) and Family Court Act § 451(2)(b)1. Following a
hearing, the Support Magistrate did not apply the parties’ 2011 stipulation with attendant
Family Ct Act 8 451 opting-out provisions. The Support Magistrate determined that there
had been a change in circumstances in that three years had passed since the last support
order and, increased the father’s child support payments. The father filed objections
contending, inter alia, that the mother’s objections should have been dismissed for failure
to serve his counsel and him. Family Court denied the father’s objections. The Appellate
Division held that the Family Court should have dismissed the mother’s objections based
on her failure to properly serve his counsel. Family Ct Act § 439(e) directs that “[a] party
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filing objections shall serve a copy of such objections upon the opposing party, who shall
have [13] days from such service to serve and file a written rebuttal to such objections.”
This provision does not address the issue of whether service on an attorney representing a
party constitutes service on the opposing party. Where a method of procedure is not
prescribed, Family Ct Act § 165(a) provides that “the provisions of the [CPLR] shall apply to
the extent that they are appropriate to the proceedings involved.” CPLR 2103 specifically
pertains to the service of papers and provides that “papers to be served upon a party in a
pending action shall be served upon the party’s attorney” (CPLR 2103[b]). Accordingly,
service on an opposing party represented by counsel requires service on the attorney, not
the party (Matter of Etuk v. Etuk, 300 A.D.2d 483, 484, 751 N.Y.S.2d 566 [2d Dept. 2002]. The
record indicated that counsel was not served with the objections, and only became aware
of them upon receipt of the Family Court’s order granting them. Once in receipt of the order,
counsel contacted the father who immediately moved to vacate, renew and reargue
alleging, among other things, that the mother’s objections should be dismissed for failure
to serve the father’s counsel, and that the father’s failure to reply to her objections was a
direct result of the service failure. Family Court summarily denied the motion. As aresult of
the foregoing, the father was severely prejudiced. Although failure to serve counsel has, in
some instances, been deemed a mere “irregularity” which could be properly disregarded by
the court, those instances involved situations where counsel actually obtained a copy of
the objections and there was no resultant prejudice (see Matter of Perez v. Villamil, 19
A.D.3d at 501-502, 798 N.Y.S.2d 481). That was not the situation here, where counsel never
obtained a copy of the objections, and never responded to them. Under the circumstances
of this case, the order of the Family Court and all subsequent orders were void. The order
was reversed, on the law, and the petition dismissed.

Supreme Court

Plaintiff’s application that the trial testimony of Defendant with respect to his use of e-mail
tracking technology be stricken from the record was denied as no legal basis existed for
such relief where no address confidentiality orders had been entered and neither party was
involved in the New York State Address Confidentiality Program.

In D.P..,v. S.P., --- N.Y.S.3d ----, 2025 WL 570068, 2025 N.Y. Slip Op. 25042(U) (Sup., Ct, 2025)
during trial Defendant provided sworn testimony that he had utilized e-mail tracking
software known as Streak with respect to e-mails sent to Plaintiff during this litigation.
Defendant testified that for e-mails he had sent to Plaintiff, he was able to determine when
the e-mail was opened, the location of where it was opened, if any attachments were
opened, as well as other information. The Court observed that email Tracking works by
inserting a teeny tiny image, called a tracking pixel, into an email. When the receiver opens
the email, their email provider has to make a request to the server to retrieve the tiny image.
Depending on the individual user settings, the mail program settings, and the device, they
receive varying amounts of information about the recipient when they open the tracking
image and count this as a “view.” If the pixel is never opened, they receive no information
at all.” (Citing, “How Does E-Mail Tracking Work,”
https://support.streak.com/en/articles/2447759-how-does-email-tracking-work). A video
tutorial on the Streak website indicates that the software may allow the sender to determine
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the e-mail recipient’s city-level location when accessing the sender’s e-mail. While e-mail
tracking technology may not provide the intended e-mail recipient’s exact physical address
to the e-mail sender, it may offer an approximate location by producing the recipient’s city-
level location where the e-mail was opened, violating the expectation of privacy of that
individual and severely curtailing the intended protections afforded by the aforementioned
address confidentiality statutes to the extent that the intended recipient is utilizing same.
Here, no address confidentiality orders had been entered and neither party was involved in
the New York State Address Confidentiality Program. Plaintiff’s application that the
testimony of Defendant made during the trial with respect to his use of e-mail tracking
technology be stricken from the record was denied as no legal basis existed for such relief.
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