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' York, New York 10036. Telephone: (212) 859-5079, email to:
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Joel R. Brandes is the author of the treatise Law and the Family New
York, 2024-2025 Edition (12 volumes) as well as Law and the Family New
York Forms 2024 Edition (5 volumes) (both Thomson Reuters) and

the New York Matrimonial Trial Handbook, 2d Edition (Bookbaby, 2024). His “Law and the
Family” column is a regular feature in the New York Law Journal. He has been recognized
by the New York Appellate Division as a "noted authority and expert on New York family law
and divorce.”

The Law Firm of Joel R. Brandes, P.C. concentrates its statewide law practice
on appeals in divorce, equitable distribution, custody, and family law cases. We also serve
as “counsel” to law firms and attorneys with all levels of experience, assisting them with
their difficult litigated matters, and appearing with them as “co-counsel.”

The New York Matrimonial Trial Handbook, 2d Edition (Bookbaby, 2024) by Joel
miaol R. Brandes is available at Bookbaby. It is also available at Amazon and Barnes
& Noble and in electronic editions for Kindle and ebook readers, and a pdf
edition. Itis a “how-to” book written for the attorney who has never tried a
matrimonial action or custody case, as well as for the experienced lawyer. It
mcludes thousands of suggested questions for the examination and cross-examination of
the parties and expert withesses at trial to establish a case for divorce, maintenance, child
support, property distribution, exclusive occupancy, custody, and counsel fees.

Appellate Division, Second Department

An isolated incident cannot support a finding of harassment

In Matter of Martinez v. Toole, --- N.Y.S.3d ----, 2025 WL 1699456, 2025 N.Y. Slip Op. 03721(2d
Dept., 2025 the Appellate Division held, inter alia, that an isolated incident cannot support a
finding of harassment. There the father failed to establish by a fair preponderance of the

evidence that the mother committed the family offense of harassment in the second degree,
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as the father failed to identify more than an isolated incident (see Penal Law § 240.26[3). The
father testified to only one isolated incident involving a verbal dispute that he had with the
mother and her husband (see Matter of Breval v. Martinez, 205 A.D.3d at 806, 165 N.Y.S.3d
901).

Second Department holds that appointment of AFC ina contested custody matter is the
strongly preferred practice

In Stein v Stein, --- N.Y.S.3d ----, 2025 WL 1699738, 2025 N.Y. Slip Op. 03752 (2d Dept., 2025)
the Appellate Division, Second Department held, inter alia, that the appointment of an
attorney for the child in a contested custody matter is the strongly preferred practice. An
attorney for the child is tasked with advocating for the child’s wishes and best interests,
precisely because the child has areal and vital interest in the outcome and a voice that
should be heard.

A court may not direct that a parent undergo counseling or treatment as a condition of
future parental access or reapplication for parental access rights

In Matter of Cruz v Williams, --- N.Y.S.3d ----, 2025 WL 1699454, 2025 N.Y. Slip Op. 03714 (2d
Dept., 2025) after a hearing, in an order dated September 26, 2023, the Family Court
awarded the mother sole legal and residential custody of the child and limited the father’s
parental access with the child to supervised therapeutic parental access. The court
conditioned the commencement of the father’s parental access on his completion of any
courses required by the therapeutic program. The Appellate Division held, inter alia, that, a
court deciding a custody proceeding ‘may properly direct a party to submit to counseling or
treatment as a component of a parental access or custody order. However, a court may not
direct that a parent undergo counseling or treatment as a condition of future parental
access or reapplication for parental access rights. Here, the Family Court should not have
conditioned the commencement of the father’s parental access on his completion of any
courses required by the therapeutic program. It modified the order to eliminate this
condition.

A determination to impute income will be rejected where the imputation was an improvident
exercise of discretion or not supported by the record

In Matter of Rahim v Braden, --- N.Y.S.3d ----, 2025 WL 1699745, 2025 N.Y. Slip Op. 03725 (2d
Dept., 2025) the Appellate Division held that although a support magistrate is afforded
considerable discretion in determining whether to impute income to a parent, a
determination to impute income will be rejected where the amount imputed was not
supported by the record, or the imputation was an improvident exercise of discretion. Here,
the Support Magistrate improvidently exercised his discretion in imputing additional annual
income to the mother in the sum of $43,647.60 for the purposes of calculating child support.
The record was insufficient to support a finding that the mother’s past income or
demonstrated future potential earning capacity warranted the imputation of this additional
income. The Support Magistrate did not set forth a sufficient basis for his determination to
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calculate child support based on combined parental income exceeding the statutory cap.
Furthermore, when determining an appropriate amount of child support, a court should
consider the children’s actual needs and the amount required for them to live an
appropriate lifestyle (Hepheastou v. Spaliaras, 201 A.D.3d 793, 795, 162 N.Y.S.3d 75). In this
case, the record reflected that, at the time of the hearing, the child was attending public
school, and there was no evidence that the child has special needs or learning disabilities.
The father reported no childcare expenses in his financial disclosure affidavit. Under the
circumstances, applying the statutory factors, it would have been appropriate to apply the
statutory percentage to the statutory cap, with no further child support obligation based on
combined parental income over that amount (see Hepheastou v. Spaliaras, 201 A.D.3d at
795, 162 N.Y.S.3d 75; Matter of Peddycoart v. MacKay, 145 A.D.3d at 1085, 45 N.Y.S.3d 135).
The mother’s objections to so much of the May 2021 order as directed her to pay basic
child support in the sum of $1,431 per month and retroactive child support in the sum of
$25,190.14 should have been granted. It remitted the matter to the Family Court for a
recalculation of the mother’s basic child support and retroactive child support obligations.

Where the mother planned for the future of the child to the extent she was physically and
financially able to do so ,the Family Court erred in adjudicating the child permanently
neglected by the mother and terminating her parental rights.

In Matter of Makari A.H. --- N.Y.S.3d ----, 2025 WL 1646474, 2025 N.Y. Slip Op. 03569|

(2d Dept.,2025) Family Court, found that the mother permanently neglected the child,
terminated the mother’s parental rights, and transferred custody and guardianship of the
child to the petitioner and the Commissioner of Social Services of the City of New York for
the purpose of adoption. The Appellate Division reversed. It held that when a foster care
agency brings a proceeding to terminate parental rights on the ground of permanent
neglect, it must, as a threshold matter, prove by clear and convincing evidence that it has
fulfilled its statutory duty to exercise diligent efforts to encourage and strengthen the
parent-child relationship. Those efforts must include counseling, making suitable
arrangements for parental access, providing assistance to the parents to resolve the
problems preventing the child’s discharge, and advising the parents of the child’s progress
and development” (see Social Services Law § 384-b[7][f]). Once the [agency] establishes
that it made diligent efforts to strengthen the parental relationship, it bears the burden of
proving that, during the relevant period of time, the parent failed to maintain contact with
the child or plan for the child’s future, although physically and financially able to do so. A
parent who has only partially complied with his or her service plan and who has not gained
insight into the issues that caused the removal of the child has not planned for the child’s
future. The petitioner established by clear and convincing evidence that it made diligent
efforts to encourage and strengthen the parent-child relationship. However, the petitioner
failed to establish, by clear and convincing evidence, that during the relevant statutory
period, the mother failed substantially and continuously to maintain contact with the child
or plan for his future, although physically and financially able to do so (see Social Services
Law 8 384-b[7][a]). The petitioner acknowledged the mother and child’s “close bond” and
that he appeared to be “well cared for” during visits with the mother. Further, after the child
was removed from the mother’s care, the mother consistently visited the child when she
was allowed to do so and substantially complied with all terms set forth by the petitioner.
Although the mother was at times inconsistent in attending therapy or facilitating the
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child’s siblings’ therapy, she completed a special needs parenting class as well as a
psychiatric evaluation and maintained consistent contact with her caseworkers in an effort
to comply whenever her obligations presented conflicts. Overall, the record showed that
the mother did remarkably well in following her service plan, despite facing significant
obstacles in raising the child’s siblings within the shelter system and managing her
parental access with the child, who had been placed in a foster home in another borough,
which was a subway and ferry ride away. In sum, the record supported the conclusion that
the mother planned for the future of the child to the extent she was physically and
financially able to do so. Therefore, the Family Court erred in adjudicating the child
permanently neglected by the mother and terminating her parental rights.

Supreme Court

Pre-marital pension buy back for pre-marital years of service constituted marital property as
they were purchased during the marriage with marital property.

In G.M., v. J.M., Slip Copy, 2025 WL 1647053 (Table), 2025 N.Y. Slip Op. 50941(U) Unreported
Disposition, (Sup Ct., 2025) the parties were married on August 27, 2016. Plaintiff
commenced the action on January 8, 2024. At commencement, the parties were married for
approximately 7 years and 5 months. Prior to the marriage Plaintiff was employed as a
teacher for 7 years and 8 months and was a participant in the New York State Teachers
Retirement System ( NYSTRS) pension. Plaintiff thereafter moved to Virginia. In 2000,
Plaintiff returned to New York, and once again began teaching and participating in the
NYSTRS pension system. The NYSTRS permits members to buy back years of service if
they re-enter the system. In September 2016, one month after the marriage, the parties
purchased the 7.8 years of Plaintiff’s pre-marital service for $26,467.08. The funds
originated from Defendant’s separate property IRA. The Plaintiff consented to a declaratory
judgment affirming that the pre-marital pension buy back of 7.8 years was marital property
and subject to equitable distribution. The issue was whether the pension buy back years
should be added to the numerator and the denominator of the coverture fraction or just the
denominator of the coverture fraction, based upon a Majauskas calculation. Supreme Court
observed that in Szypula v. Szypula, 42 NY3d 620 (2024), the Court of Appeals was called
upon to determine whether the husband’s nine years of pre-marital military service, was
separate or marital property. The Court held that the pre-marital years of service constitute
marital property as they were purchased during the marriage with marital property. The
Court of Appeals stated that the decision was limited to addressing whether the pre-marital
years of pension purchased during the marriage were marital property. Here, as the pension
buy back years here were marital property, this Court saw no reason to deviate from the
formulaic approach established in Majauskas. The Court determined that the pension buy
back years, the 7.8 years of pre-martial service, will be included in the numerator only. The
Court further determined that when calculating the “marital portion” of the Plaintiff’s
NYSTRS pension, the denominator shall include the total years of Plaintiff’s service. The
numerator shall include the years of pension service during the marriage and all other years
of pension service deemed to be marital property, which in this case included the 7.8 years
of pre-martial pension service purchased during the marriage with marital funds. This did
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not preclude either party from offering evidence or testimony as to why the pre-marital
portion should be divided equitably, and not equally.

Bari Brandes Corbin is counsel to The Law Firm of Joel R. Brandes, P.C. Sheis the co-
author of Law and the Family New York, Second Edition, Revised, Volumes 5 & 6 (Thomson-
Reuters). She concentrates her practice on post-judgment enforcement and modification of
orders and judgments and serves as counsel to attorneys on all aspects of matrimonial
litigation. She is also a freelance writer (see https://www.purseblog.com/author/bari//)

Bari Brandes Corbin, of the New York Bar, and co-author of Law and the Family New
York, 2d, Volumes 5 & 6 (Thomson-West), and Evan B. Brandes, of the New York and
Massachusetts Bars, and a Solicitor in New South Wales, Australia, are contributors to
this publication.
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subject matter covered. However, it was not necessarily written by persons licensed to
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problem, nor is it a substitute for the advice of an attorney. If legal advice is required, the
services of a competent attorney should be sought.
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