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The New York Matrimonial Trial Handbook, 2d Edition (Bookbaby, 2024) by Joel
miaol R. Brandes is available at Bookbaby. It is also available at Amazon and Barnes
- & Noble and in electronic editions for Kindle and ebook readers, and a pdf

edition. Itis a “how-to” book written for the attorney who has never tried a
matrimonial action or custody case, as well as for the experienced lawyer. It
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Court Rules

22 NYCRR 202.8-g was repealed effective July 7, 2025. 22 NYCRR 202.8-b was amended
effective July 7, 2025, as follows (additions underscored):

Section 202.8-b. Length of Papers on a Motion Pursuant to CPLR 2214 or 2215.
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(a) Where prepared by use of a computer, unless otherwise permitted by the court: (i)
attorney affidavits, or affirmations, * and memoranda of law in chief shall be limited to 7,000
words each: (ii) reply attorney affidavits, or affirmations, and memoranda of law shall be no
more than 4,200 words each and shall not contain any arguments that do not respond or
relate to those made in the memoranda in chief. These word limitations shall not apply to
evidentiary materials such as affidavits, affirmations or reports from lay or expert
witnesses.

(b) For purposes of paragraph (a) above, the word count shall exclude the caption, table of
contents, table of authorities, and signature block.

(c) Every brief, memorandum, affirmation, and affidavit which was prepared by use of a
computer shall include on a page attached to the end of the applicable document, a
certification by the counsel who has filed the document setting forth the number of words
in the document and certifying that the document complies with the word count limit. The
counsel certifying compliance may rely on the word count of the word-processing system
used to prepare the document.

(d) Where typewritten or handwritten, affidavits, affirmations, briefs and memoranda of law
in chief shall be limited to 20 pages each; and reply affidavits, affirmations, and memoranda
shall be limited to 10 pages each and shall not contain any arguments that do not respond
or relate to those made in the memoranda in chief. These word and page limitations shall
not apply to evidentiary materials such as affidavits, affirmations or reports from lay or
expert witnesses.

(e) Where a party opposing a motion makes a cross-motion, the affidavits, affirmations,
briefs, or memoranda submitted by that party shall be limited to 7,000 words each when
prepared by use of a computer or to 20 pages each when typewritten or handwritten. Where
a cross-motion is made, reply affidavits, affirmations, briefs or memoranda of the party who
made the principal motion shall be limited to 4,200 words when prepared by use of a
computer or to 10 pages when typewritten or handwritten. These word and page limitations
shall not apply to evidentiary materials such as affidavits, affirmations or reports from lay or
expert witnesses.

(f) The court may, upon oral or letter application on notice to all parties permit the
submission of affidavits, affirmations, briefs or memoranda which exceed the limitations set
forth above. In the event that the court grants permission for an oversize submission, the
certification required by paragraph (c) above shall set forth the number of words in the
document and certify compliance with the limit, if any set forth by the court.?

Appellate Division, First Department

Where a matrimonial action is dismissed before a final judgment, it is as if it had never
been; everything done is annulled, and all prior orders in the case are nullified.

In Matter of Cheryl D.U., v. Ehigie E.U., --- N.Y.S.3d ----, 2025 WL 1829382, 2025 N.Y. Slip Op.
04043 (1°* Dept., 2025) the Appellate Division affirmed an order of the Family Court which
dismissed the support petition on the ground that the mother failed to establish that the
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parties were married. It held that a May 12, 2009, order issued in a 2007 matrimonial
proceeding did not support her claim that she and the respondent are legally married. She
voluntarily discontinued the 2007 matrimonial proceeding before a final judgment was
entered. Because the proceeding was discontinued, “it is as if it had never been”;
everything done is annulled and all prior orders in the case are nullified (Matter of Irani v.
City of New York, 227 A.D.3d 526, 527, 212 N.Y.S.3d 284 [1st Dept. 2024]. Moreover, because
the May 12, 2009, order was issued on default, the issue purportedly determined in that
order was not “actually litigated” and has no binding or preclusive effect (Kaufman v. Eli
Lilly & Co., 65 N.Y.2d 449, 456-457, 492 N.Y.S.2d 584, 482 N.E.2d 63 [1985]).

Custody determination reversed and sent to a different Judge, with a new assignment of
counsel for the father, where he was denied meaningful representation, albeit due in part to
the perplexing manner in which the proceedings were conducted by the judge.

In Matter of J’Quan M.,v. Zhonvel B., --- N.Y.S.3d ----, 2025 WL 1758594, 2025 N.Y. Slip Op.
03865 (1°* Dept., 2025) the Appellate Division reversed an order of the Family Court that
partially granted the petitioner father’s request for modification of the parties’' custody
order, to the extent of granting him parenting time with the child during summer and
holiday breaks, and denied his application for joint custody. The record revealed that as a
result of the judge’s confused procedure, and despite the father petitioning for joint
custody of the child and seeking interim relief for custody based on allegations of the
mother’s alcohol abuse and violent behavior, the father’s attorney did not cross-examine
the mother or elicit any testimony from the father about why it was in the child’s best
interest to remain with him in Georgia. Moreover, neither counsel nor the Family Court
addressed the concerning findings in a court-ordered investigation by the Administration
for Children’s Services, which revealed that the mother had tested positive for alcohol
during arandomly administered alcohol test and had an indicated report for inadequate
guardianship of the child. The record demonstrated that the father was denied meaningful
representation, albeit due in part to the perplexing manner in which the proceedings were
conducted. It remanded the matter to Family Court, before a different Judge, and with a new
assignment of counsel for the father, for further proceedings in accordance with the
decision.

Appellate Division, Second Department

In the absence of evidence that the child's physical, mental, or emotional condition was
impaired or in danger of becoming impaired by the father’s acts of violence against his
girlfriend, the court’s finding that the father neglected that child was not supported by a
preponderance of the evidence.

In Matter of Jose M., --- N.Y.S.3d ----, 2025 WL 1888509, 2025 N.Y. Slip Op. 04094

(2d Dept., 2025) the Administration for Children’s Services (ACS) commenced a proceeding
pursuant to Family Court Act article 10, alleging, inter alia, that the father neglected the
child Jolie M. by engaging in acts of domestic violence in the presence of the child during
an altercation with the father’s girlfriend on August 3, 2021. After the father’s girlfriend, who
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was approximately eight months pregnant during the incident, had given birth the following
month, ACS commenced another proceeding pursuant to Family Court Act article 10,
alleging that the father derivatively neglected the newborn child, Jose M., based on the
same domestic violence incident. In an amended order of fact-finding dated May 18, 2023,
made after a fact-finding hearing, the Family Court found that the father neglected Jolie M.
and, derivatively, neglected Jose M. by committing acts of domestic violence against his
girlfriend, which caused emotional harm to the children and placed them at risk of physical
harm. The Appellate Division reversed. It found that the Court’s findings based on the
August 3, 2021, domestic violence incident were not supported by a preponderance of the
evidence. The testimony of the father’s girlfriend and an ACS child protective specialist
established that the father struck his girlfriend in the mouth while Jolie M. was in her nearby
bedroom down the hallway. However, the testimony also indicated that Jolie M. did not see
the incident or any resulting injuries, did not hear the father’s girlfriend’s plea for the father
to stop hitting her, and was otherwise unaware that a domestic violence incident, as
opposed to a mere verbal argument, was occurring. Moreover, no evidence was offered to
suggest that Jolie M. was frightened or upset by the incident, and the testimony established
that, when recounting the events in a subsequent interview, the child presented a calm
demeanor, interacted normally and comfortably with the father, and reportedly felt safe with
the father. In the absence of evidence that Jolie M.’s physical, mental, or emotional
condition was impaired or in danger of becoming impaired by the father’s acts of violence
against his girlfriend, the court’s finding that the father neglected that child was not
supported by a preponderance of the evidence. The Family Court’s further finding that the
father derivatively neglected Jose M. based on the same domestic violence incident was
not supported by a preponderance of the evidence.

A court may not delegate its authority to determine parental access to either a parent or a
child. However, where there is no disagreement between the parties regarding the parental
access schedule and the parties are able to cooperate with regard to the same, a court may
award the noncustodial parent parental access with the child as agreed by the parties.

In Matter of Leva v Sokol, --- N.Y.S.3d ----, 2025 WL 1813119, 2025 N.Y. Slip Op. 04009 (2d
Dept., 2025) an order dated April 28, 2023, made on consent of the parties, awarded the
mother sole legal and physical custody of the child and awarded the father supervised
therapeutic parental access with the child “as the parties and the child can agree.” In June
2024, the father moved, inter alia, to modify the April 2023 order to award him weekly
parental access or supervised therapeutic parental access with the child and, in effect, to
vacate so much of the April 2023 order as awarded him supervised therapeutic parental
access with the child “as the parties and the child can agree.” Family Court denied the
father’s motion. The Appellate Division found that the father failed to make a sufficient
evidentiary showing that there had been a change in circumstances to warrant a hearing or
modification of the April 2023 order. However, notwithstanding the father’s consent to the
April 2023 order (see Matter of Rogan v. Guida, 143 A.D.3d 830, 39 N.Y.S.3d 55), the Family
Court erred in delegating the father’s parental access schedule to the parties and the child
by awarding the father supervised therapeutic parental access with the child “as the parties
and the child can agree. A court may not delegate its authority to determine parental access
to either a parent or a child. Nevertheless, in circumstances where there is no disagreement
between the parties regarding the parental access schedule and the parties are able to
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cooperate with regard to the same, a court may award the noncustodial parent parental
access with the child as agreed by the parties (Matter of Cornielle v. Rosado, 231 A.D.3d at
827,220 N.Y.S.3d 763. By contrast, where the record demonstrates animosity between the
parties and an inability to cooperate, the best interests of the child generally require that the
Family Court set forth a parental access schedule. The record demonstrated a tortured
history between the parties, including, among other things, an order of protection issued
against the father, animosity between the parties at the time the April 2023 order was
issued, and the lack of any parental access since the April 2023 order was issued.
Therefore, the court should have granted the father’s motion, which was, in effect, to vacate
so much of the April 2023 order as awarded him supervised therapeutic parental access
with the child “as the parties and the child can agree.”

To the extent that the disability pension represents deferred compensation, it is subject to
equitable distribution. To the extent that a disability pension constitutes compensation for
personal injuries, that compensation is separate property which is not subject to equitable
distribution.

In Maliah-Dupass v Dupass, --- N.Y.S.3d ----, 2025 WL 1749221, 2025 N.Y. Slip Op. 03801 (2d
Dept., 2025) the parties were married in January 2002 and had three children: two sons born
in 2003 and 2007, and a daughter born in 2009. During the marriage, the plaintiff earned a
degree in dental hygiene. In April 2012, the plaintiff commenced this action for a divorce.
Following the 2018-2019 trial, the court, upon a decision dated April 22, 2022, entered a
judgment of divorce on October 3, 2023. The judgment of divorce, among other things, (1)
awarded the plaintiff sole legal custody of the parties’ two younger children, (2) awarded the
plaintiff a portion of the defendant’s accidental disability retirement pension, (3) failed to
direct the plaintiff to pay add-on expenses for the children’s education and orthodontia, (4)
failed to award the defendant a credit representing half of social security disability
payments made to the plaintiff on behalf of the children, (5) failed to award the defendant
35% of the value of the plaintiff’s dental hygienist license, and (6) failed to award the
defendant a credit for overpayment of maintenance and child support. The Appellate
Division affirmed. The Appellate Division found, inter alia, that the Supreme Court properly
determined that the plaintiff was entitled to a portion of the defendant’s accidental disability
retirement pension and directed the plaintiff to file a qualified domestic relations order to
reflect the value of that portion. Pension benefits or vested rights to those benefits, except
to the extent that they are earned or acquired before marriage or after the commencement
of a matrimonial action, constitute marital property” (Dolan v. Dolan, 78 N.Y.2d 463). Thus,
to the extent that the disability pension represents deferred compensation, it is subject to
eguitable distribution. However, to the extent that a disability pension constitutes
compensation for personal injuries, that compensation is separate property which is not
subject to equitable distribution” (Mylett v. Mylett, 163 A.D.2d at 464-465, 558 N.Y.S.2d 160).
Here, the value of the defendant’s disability pension was based in part on his salary and
service during the marriage and prior to his retirement. Accordingly, the plaintiff was
entitled to equitable distribution of the nondisability portion of the defendant’s accidental
disability pension (see Linenschmidt v. Linenschmidt, 163 A.D.3d at 950, 82 N.Y.S.3d 474).
The Appellate Division observed that a dependent child’s Social Security benefits are
designed to supplement existing resources and are not intended to displace the obligation
of parents to support their children” (Matter of Graby v. Graby, 87 N.Y.2d 605, 611, 641
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N.Y.S.2d 577, 664 N.E.2d 488). Accordingly, the Supreme Court properly refused to credit
the defendant for social security benefits that the children received due to his disability (see
Matter of Wendel v. Nelson, 116 A.D.3d at 1058, 983 N.Y.S.2d 878).

New AFC appointed where AFC failed to adequately ascertain the eldest child’s position to
the extent of and in a manner consistent with the child’s capacities and failed to have a
thorough knowledge of the child’s circumstances when AFC took the position that physical
custody should be split equally between the plaintiff and the defendant.

In Sandiaes v Sandiaes, --- N.Y.S.3d ----, 2025 WL 1749313, 2025 N.Y. Slip Op. 03833 (2d
Dept.,2025), the parties were married in 2010 and had three children. The eldest child was
autistic, nonverbal, and had a seizure disorder. The plaintiff commenced the action for a
divorce in August 2022. The parties stipulated to share joint legal custody of the children.
Prior to trial on the remaining issues, including physical custody and parental access, the
defendant moved (1) to appoint a new attorney for the parties’ two eldest children,
contending that the appointed attorney for the children was not advocating their positions
zealously and was providing inadequate representation, and (2) for a neutral or independent
forensic evaluation. Supreme Court, inter alia, denied the motion. The Appellate Division
reversed. It observed that pursuant to 22 NYCRR 7.2, the attorney for the child must
zealously advocate the child’s position. In ascertaining the child’s position, the attorney for
the child must consult with and advise the child to the extent of and in a manner consistent
with the child’s capacities, and have a thorough knowledge of the child’s circumstances (id.
§ 7.2[d][1]). If the child is capable of knowing, voluntary, and considered judgment, the
attorney for the child should be directed by the wishes of the child. The attorney should
explain fully the options available to the child and may recommend to the child a course of
action that, in the attorney’s view, would best promote the child’s interests. (22 NYCRR
7.2[d][2]). An attorney for the child may substitute his or her judgment only when he or she
is “convinced either that the child lacks the capacity for knowing, voluntary and considered
judgment, or that following the child’s wishes is likely to result in a substantial risk of
imminent, serious harm to the child” (id. § 7.2[d][3]). Here, the defendant demonstrated that
the attorney for the children failed to adequately ascertain the eldest child’s position to the
extent of and in a manner consistent with the child’s capacities and failed to have a
thorough knowledge of the child’s circumstances when the attorney for the children took
the position that physical custody should be split equally between the plaintiff and the
defendant. Moreover, the attorney for the children improperly failed to inquire as to whether
there was a conflict of interest in the representation of both the middle child and the eldest
child when taking the position that physical custody should be split equally (see Rules of
Prof Conduct [22 NYCRR 1200.0] rule 1.7[a][1]). It held that the Supreme Court should have
granted the defendant’s motion, which was to appoint a new attorney for the two eldest
children. The Appellate Division also held that the Supreme Court should have granted the
defendant’s motion for a neutral or independent forensic evaluation. Although forensic
evaluations are not always necessary, such evaluations may be appropriate where there
exist sharp factual disputes that affect the final determination. Here, the Supreme Court
improvidently exercised its discretion when it failed to direct a neutral forensic evaluation of
the parties and the children, in light of, inter alia, the parties’ conflicting contentions and the
eldest child’s special needs.



Appellate Division, Third Department

Noncustodial parent’s child support obligation is not reduced based upon the amount of
time he or she actually spends with the children. Father’s overtime pay properly included in
income where he presented no evidence that overtime would no longer be available or that
he would be limited to his base salary.

In Matter of Piraino v Piraino, --- N.Y.S.3d ----, 2025 WL 1900509, 2025 N.Y. Slip Op. 04138
(3d Dept., 2025) the mother filed a petition seeking an upward modification of the father’s
child support obligations, and the father cross-petitioned for downward modification. The
Support Magistrate explained that the mother was limited to work on a part-time, per diem
basis, which allowed her to be available to the children before and after school and,
considering this, imputed income to her based upon full-time employment at minimum
wage. The father was employed full time and, with overtime pay, earned approximately
$180,000 per year. Finding support above the statutory cap warranted, the Support
Magistrate determined the father’s pro rata share of the basic child support obligations to
be $1,621 biweekly, less the mother’s pro rata share of health insurance premiums for the
children, resulting in a biweekly obligation of $1,606.10. The father filed objections to this
determination, taking issue with, among other things, the utilization of his overtime
earnings in the calculation of his income and the imputation of income to the mother at
minimum wage rather than $20 per hour, which was her rate of pay in her per diem position.
Family Court denied the objections and the Appellate Division affirmed. It held, inter alia,
that, the Support Magistrate did not abuse his discretion in including the father’s overtime
pay as income. His earned overtime was reported in his most recent tax return, and he
presented no evidence that overtime would no longer be available or that he would be
limited to his base salary. Nor did the Support Magistrate abuse his discretion in declining
the father’s request to impute income to the mother at a pay rate of $20 per hour, rather
than minimum wage. The rate of pay advanced by the father was based upon the pay the
mother received in her administrative position. However, she definitively testified that full-
time employment was unavailable in that role. Based upon this, and considering the
mother’'s employment history, the Support Magistrate articulated that imputation of full-time
income at minimum wage was warranted. The record supported. It rejected the father’s to
the award of child support beyond the statutory cap was warranted in consideration of the
previous agreement between the parties utilizing income above the statutory cap, the
mother’s income being substantially less than the father’s, as well as the availability of the
father’s current wife’s income as a resource to him for expenses associated with their
shared home. It also rejected the father’s argument that the current support obligations are
unjust or inappropriate because of his extensive parenting time. However, it is well settled
that “the noncustodial parent’s child support obligation is not reduced based upon the
amount of time he or she actually spends with the children” (Heber v. Heber, 237 A.D.3d
1276, 1278, 232 N.Y.S.3d 266 [3d Dept. 2025]. Despite that the father has substantial
parenting time, he also had far greater financial resources. It found nothing unjust or
inappropriate and no abuse of discretion.



Appeal was not moot, although a subsequent custody order was entered upon consent to
add certain terms to the order on appeal, where the subsequent order “only modifies
specific terms of the order on appeal,” and the parties’ rights will be directly and
immediately impacted by the determination of this appeal.

In Matter of A. DD., v. B. EE.,238 A.D.3d 1282, 234 N.Y.S.3d 331, 2025 N.Y. Slip Op. 02826(3d
Dept., 2025), the mother filed, among other things, a petition to determine a custody
arrangement for the parties’ children. The father, in turn, cross-petitioned for a custody
order, seeking primary physical custody of the children. Family Court awarded the mother
sole legal and residential custody of the children and granted the father liberal telephone
contact and reasonable parenting time. A subsequent custody order was entered upon
consent in August 2023, in which the parties agreed to add certain terms to the order on
appeal. The Appellate Division held, that nevertheless, the appeal was not moot as the
subsequent order “only modifies specific terms of the order on appeal” — specifically
stating that it “incorporated” them into that order — such that “the parties’ rights will be
directly and immediately impacted by the determination of this appeal” (Matter of Brandon
QQ. v. Shelby QQ., 216 A.D.3d 1212, 1213, 188 N.Y.S.3d 258 [3d Dept. 2023].

Third Department holds that Joint legal custody “is an aspirational goal in every custody
matter.” Parental alienation occurs when there is willful interference by one parent with the
parental access rights of the other party, which is so inconsistent with the best interests of
the child as to, per se, raise a strong probability that the offending party is unfit to act as
custodial parent.

In the Matter of David JJ., v. Tara KK., --- N.Y.S.3d ----, 2025 WL 1829296, 2025 N.Y. Slip Op.
04063 (3d Dept., 2025), the Appellate Division affirmed an order that awarded the parties
joint legal custody, with physical custody awarded to the father. It observed that joint legal
custody “is an aspirational goal in every custody manner” and the parties had
demonstrated that they are “able to communicate with one another in a cooperative
fashion. It concluded that a sound and substantial basis in the record supported the Family
Court’s determination that it was in the child’s best interests to award the parties joint legal
custody. As for primary physical custody to the father, a sound and substantial basis in the
record existed for the conclusion that it was in the best interests of the child for him to
primarily reside with the father. It rejected the mother's argument that the legal and physical
custody determinations were premised on flawed reasoning because the Family Court
erred in failing to recognize that the father engaged in parental alienation against the
mother. Parental alienation occurs when there is willful interference by one parent with the
parental access rights of the other party, which is “so inconsistent with the best interests of
the child as to, per se, raise a strong probability that the offending party is unfit to act as
custodial parent” (Matter of Jahari BB. v. Zada CC., 232 AD3d 1142, 1146 [3d Dept. 2024];
see Matter of Luke v. Erskine, 222 AD3d 868, 871 [2d Dept. 2023)). Its review of the record
revealed a single, unsupported allegation by the mother that the father told her that he
would make the child hate her. Although the mother pointed to certain inconsistencies in
the child’s behavior, she offered no evidence of parental alienation other than speculation.
Family Court heard no testimony from a medical or expert witness regarding parental
alienation, but did hear testimony from the mother admitting to engaging in certain conduct
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that could impede the relationship between the father and the child, including conduct or
statements made to the child that concerned it. It found the mother’s allegations of parental
alienation to be unsupported by documentary and testimonial evidence, and discerned no
basis to disturb the determination of the Family Court.

Literal compliance with the terms and conditions of a suspended judgment is not enough to
prevent a finding of a violation, as a parent must also show that progress has been made to
overcome the specific problems that led to the removal of the children.

In Matter of Ahnna N. --- N.Y.S.3d ----, 2025 WL 1829254, 2025 N.Y. Slip Op. 04057 (3d Dept.,
2025), the Appellate Division affirmed an order of the Family Court that revoked an order
suspending judgment and terminating the parental rights of both parents. It observed that a
suspended judgment provides a limited time “during which the parent must comply with
terms and conditions meant to ameliorate the difficulty that led to the suspended judgment”
(Matter of Alexis X. [Tara Y.], 222 AD3d 1213, 1214 [3d Dept. 2023]; see Family Ct Act § 633).
However, literal compliance with such terms and conditions is not enough to prevent a
finding of a violation, as a parent must also show that progress has been made to
overcome the specific problems that led to the removal of the children. Where a parent’s
noncompliance with the terms and conditions of the suspended judgment is established by
a preponderance of the evidence, Family Court may revoke the suspended judgment and, if
in the children's best interests, terminate parental rights. Family Court’s factual findings
and credibility determinations are accorded great weight in such a proceeding and will not
be disturbed on appeal unless they lack a sound and substantial basis in the record.

Appellate Division, Fourth Department

Communications between the plaintiff, her counsel, and another attorney with whom they
were consulting “to assist in analyzing or preparing the case,” and thus constituted
privileged attorney-client communications and non-discoverable attorney work product.

In Schwartz v Schwartz, --- N.Y.S.3d ----, 238 A.D.3d 1514, 2025 WL 1273890, 2025 N.Y. Slip
Op. 02698 (4" Dept, 2025) defendant appealed from an order that, inter alia, granted in part
his motion for judicial subpoenas duces tecum by directing that the responsive documents
be reviewed in camera by the Supreme Court and granted that part of plaintiff’s cross-
motion seeking to quash subpoenas served on plaintiff and her attorney. The Appellate
Division held that the appeal from the order, insofar as it directed the in camera review of
documents responsive to the subpoenas, should be dismissed. Since the order effectively
deferred the determination of the motion until the completion of the court’s in camera
review, it did not affect a substantial right of the defendant, and thus no appeal lies as of
right therefrom (see CPLR 5701 [a] [2] [v]. It also held that the court properly granted that
part of plaintiff’'s cross-motion seeking to quash certain subpoenas since the information
defendant sought through those subpoenas consisted of communications between
plaintiff, her counsel, and another attorney with whom they were consulting “to assist in
analyzing or preparing the case” and thus constituted privileged attorney-client
communications and non-discoverable attorney work product (CPLR 3101 [b], [c]; 4503 [a]

[1]).
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