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Law Firm of Joel R. Brandes, P.C.,  43 West 43rd Street, Suite 34, New 
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Joel R. Brandes is the author of the treatise Law and the Family New 
York, 2024-2025 Edition (12 volumes) as well as Law and the Family New 
York Forms 2024 Edition (5 volumes) (both Thomson Reuters) and 

the New York Matrimonial Trial Handbook 2d Edition  (Bookbaby, 2024). His “Law and the 
Family” column is a regular feature in the New York Law Journal.  
 

The Law Firm of Joel R. Brandes, P.C. concentrates its statewide law practice 
on appeals in divorce, equitable distribution, custody, and family law cases as well as post-
judgment enforcement and modification proceedings. Mr. Brandes also serves as counsel 
to attorneys with all levels of experience assisting them with their difficult appeals and 

litigated matters. Mr. Brandes has been recognized by the New York Appellate Division as a 
"noted authority and expert on New York family law and divorce.”    
 

The New York Matrimonial Trial Handbook 2d Edition (Bookbaby, 2024) by Joel 
R. Brandes is now available at Bookbaby. This edition includes changes in the 
law and important cases decided by the New York courts since the First Edition 
was published in 2017. It is current through September 1, 2024.  
 

                     The New York Matrimonial Trial Handbook 2d Edition is available in a softcover 
edition at Bookbaby and at Amazon and Barnes & Noble. It is available in electronic editions 
for Kindle and ebook readers, and a pdf edition.  The Second Edition contains additional 
questions for the examination of witnesses and discusses the recent revisions to the 
Diagnostic and Statistical Manual of Mental Disorders (DSM-5 TR) and the new APA 
Guidelines for Child Custody Evaluations. It also contains 30 new sections, (See Table of 
Contents); a new chapter titled Preserving the Right to Appeal;  and revisions to 
matrimonial court rules 22 NYCRR 202.16, 22 NYCRR 202.16-a, 22 NYCRR 202.16-b, and 
22 NYCRR 202.18. It is a “how to” book that focuses on the procedural and substantive 
law, and law of evidence you need to know for trying a matrimonial action and custody 
case. There are thousands of suggested questions for the examination and cross-
examination of the parties and expert witnesses.   
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A parent’s due process interest in the care, custody, and control of their children and the 
childrens parallel right to be reared by their parent continues even after a dispositional 

order in a Family Court Article 10 proceeding.  
 
  
In Matter of E.I., --- N.Y.S.3d ----, 2025 WL 15009, 2025 N.Y. Slip Op. 00022(1st Dept., 2025) the 
Appellate Division reversed an order of the Family Court which sua sponte modified a May 
9, 2023 order of fact-finding and disposition to vacate the release of the subject children to 
the respondent mother and to place them in the custody of the Commissioner of the 
Administration for Children’s Services (ACS) pending a hearing on the agency’s motion to 
extend the period of supervision by six months, and reversed an order, which continued the 
children’s placement in the care and custody of ACS until the next permanency hearing. It 
was remanded for further proceedings. It observed that a parent’s due process interest in 
the care, custody, and control of their children and the childrens parallel right to be reared 
by their parent continues even after a dispositional order in a Family Court article 10 
proceeding (Matter of F.W. [Monroe W.], 183 A.D.3d 276, 280, 122 N.Y.S.3d 620 [1st Dept. 
2020]. Here, pursuant to a dispositional order, the children were released to their mother’s 
care with ACS supervision. ACS moved pursuant to Family Court Act § 1061 to extend the 
period of supervision. Family Court violated the mother’s due process rights when, on the 
return date of the motion, it sua sponte removed the children without giving the mother 
notice or an opportunity to be heard and, at a later hearing, effectively imposed upon the 
mother the burden of showing that the removal was unwarranted There was nothing in the 
language of the agency’s motion to put the mother on notice that the children might be 
removed from her care on the return date, and the record demonstrates that the mother was 
not given a meaningful opportunity to be heard on the issue. Moreover, the agency 
maintained that it was in the children’s best interests to remain with the mother, and the 
children’s attorney supported the agency’s position. Family Court’s decision to continue 
the children’s placement in the agency’s care until the next placement hearing was not 
supported by a sound and substantial basis in the record. 
 
 
The fact that the domestic violence occurred in close proximity to the child, who was 
approximately 10 feet away in a bedroom permitted an inference of impairment or imminent 
danger of impairment even in the absence of evidence that he was aware of it or 
emotionally affected by it. 
 
In Matter of M. G. 2025, --- N.Y.S.3d ----, 2025 WL 247654, 2025 N.Y. Slip Op. 00291 (1st Dept., 
2025) the Appellate Division affirmed an order of the Family Court that determined that the 
father neglected the child. It held that the mother’s fact-finding testimony, which the Family 
Court credited, was sufficient to establish that the child was subject to actual or imminent 
danger of injury or impairment to his emotional and mental condition as a result of his 
exposure to domestic violence between the father and the mother. The mother testified that 
during an incident in 2021, and on July 9, 2023, the father choked her while the child was 
present. The fact that the domestic violence occurred in close proximity to the child, who 
was approximately 10 feet away in a bedroom during the July 2023 incident, permitted an 
inference of impairment or imminent danger of impairment even in the absence of evidence 
that he was aware of it or emotionally affected by it. 
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 The totality of the circumstances did not support the Family Court’s finding that the officer 
had reasonable suspicion to justify the stop of the juvenile and his detention was unlawful 
because the appellant’s “equivocal or innocuous behavior” was “susceptible of an 
innocent as well as a culpable interpretation. 
 
 
In Matter of WP, --- N.Y.S.3d ----, 2024 WL 5161065, 2024 N.Y. Slip Op. 06426 (1st Dept., 2024) 
the Appellate Division reversed on the law and as a matter of discretion in the interest of 
justice an order which adjudicated the appellant a juvenile delinquent upon his admission 
that he committed acts that, if committed by an adult, would constitute the crime of criminal 
possession of a weapon in the second degree, and placed him on probation for a period of 
12 months. It found that the totality of the circumstances did not support the Family Court’s 
finding that the officer had reasonable suspicion to justify the stop, and his detention was 
unlawful because the appellant’s “equivocal or innocuous behavior” was “susceptible of an 
innocent as well as a culpable interpretation”. Police, in two unmarked vehicles, while 
canvassing the area in response to a “Shotspotter” sensor report of shots fired, observed 
the appellant riding a bicycle on the sidewalk. An officer observed the appellant look in the 
direction of one of the unmarked vehicles, backpedal, duck, turn the bicycle around, and 
ride in the opposite direction. The officer found the appellant’s actions suspicious, exited 
the vehicle, approached the appellant, ordered him to stop, grabbed him by both wrists, and 
pushed him against the wall. While the appellant was detained another officer observed a 
bulge in the appellant’s pocket, squeezed the pocket area and retrieved a firearm. Although 
an officer observed an L-shaped object in appellant’s pocket during the detention, there 
was no evidence or any reasonable inference that the officer “was in a position to view the 
contraband absent the unlawful detention” (People v. Messano, 41 N.Y.3d 228, 235 [2024]). 
Since no other admissible evidence existed to establish the crime, the prosecution would 
be unable to secure a conviction on the gun possession count without the gun recovered 
from defendant (People v. Rodriguez, 41 N.Y.3d 1, 14,[2023]). Accordingly, the petition had 
to be dismissed. 
  

 
The bifurcation of matrimonial actions is generally disfavored because it raises the 
possibilities of economic coercion, two protracted proceedings, or delay in resolving the 
financial issues.  
 
In Dewald v Dewald, --- N.Y.S.3d ----, 2025 WL 84515, 2025 N.Y. Slip Op. 00189 (1st Dept., 
2025) the Appellate Division, inter alia, affirmed an order of the Supreme Court that denied 
defendant husband’s motion to transfer the determination of the spousal support issue to 
Family Court and ordered him to discontinue without prejudice his pending Family Court 
action. It held that the court providently exercised its discretion in denying the husband’s 
request to bifurcate the proceedings and allow him to litigate the issue of spousal support 
in Family Court. The bifurcation of matrimonial actions is generally disfavored because it 
raises the possibilities of economic coercion, two protracted proceedings, or delay in 
resolving the financial issues. (Costin v. Costin, 225 A.D.2d 575, 575 [2d Dept 1996]). The 
only reason the husband provided to support separate proceedings was his unfounded 
belief that the Family Court proceeding would result in a quicker resolution. This purported 
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reason does not justify bifurcation and could lead to inconsistent orders, as Supreme Court 
has the authority to decide issues of equitable distribution. 
  
  
Family Court properly declined to exercise its continuing jurisdiction under Domestic 
Relations Law § 76–a(1)(a) where father failed to present evidence that would show a 
substantial connection between the child and New York and acquiesced to the jurisdiction 
of the Indian courts by litigating there. 
 
In Matter of Vikram J., v Anupama S. --- N.Y.S.3d ----, 2025 WL 84521, 2025 N.Y. Slip Op. 
00193 (1st Dept., 2025) the Appellate Division found that New York had jurisdiction to make 
the initial child custody determination since this was the child’s “home state” and the father 
continued to live here. Nevertheless, as the father conceded, the mother and the child, have 
lived in India and neither visited nor lived in New York since the summer of 2013. There was 
no evidence that the mother violated any custody order or otherwise behaved unjustifiably 
by taking the child to India. The child’s school and developmental records were in India, 
where she resided, the father failed to present evidence concerning the child’s care, 
protection, training, and personal relationships that would show a substantial connection 
between the child and New York. And the father had acquiesced to the jurisdiction of the 
Indian courts by litigating there (see Valji v. Valji, 130 AD3d 404, 404 [1st Dept 2014]; 
Sanjuan v. Sanjuan, 68 AD3d 1093, 1094–95 [2d Dept 2009]). Accordingly, the Family Court 
properly declined to exercise its continuing jurisdiction under Domestic Relations Law § 
76–a(1)(a). 
 
 
 
Law firm was not barred from collecting unpaid legal fees where it substantially complied 
with the rules governing matrimonial retainer agreements and was entitled to assert a 
charging lien in connection with its claim to recover reasonable attorney’s fees. It was not 
required to serve defendant with notice of his right to arbitrate before filing a notice of a 
charging lien. 
 
 
In Harper v De Almeida -- N.Y.S.3d ----, 2025 WL 51879, 2025 N.Y. Slip Op. 00156 (1st Dept., 
2025)  the Appellate Division affirmed an order which denied defendant’s motion to set 
aside the charging lien filed by his former counsel, nonparty respondent law firm Abrams 
Fensterman LLC, and ordered that the Abrams firm was entitled to a charging lien of 
$18,682.78 and to a charging lien for reasonable fees incurred after December 31, 2022 in an 
amount to be determined in arbitration to be commenced by defendant within 10 days of the 
date of the order, or else in the amount of $14,602.50. It held that Supreme Court properly 
found that the Abrams firm was entitled to a charging lien against defendant in this 
matrimonial action, as the firm submitted proof that it entered into a retainer agreement with 
defendant. The Abrams firm also submitted proof that defendant acknowledged in writing 
that he had received and reviewed regular invoices and did not object to the amounts 
claimed to be due through December 30, 2022). Furthermore, defendant agreed in writing 
that plaintiff was authorized to pay $50,000 to the firm from his share of equitable 
distribution, to be applied to outstanding fees owed to the firm and to replenish the retainer 
up to $20,000. Defendant’s assertion that he was sick when he signed the agreement was 
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improperly raised for the first time in reply, and in any event was unsupported by any 
evidence. It held that the court providently directed defendant to commence an arbitration 
(see 22 NYCRR 137 et seq.) to determine the reasonable amount of fees incurred after 
December 31, 2022 — $14,602.50, according to the Abrams firm — without limiting 
defendant’s ability to assert fee disputes in a greater amount. The firm was not barred from 
collecting unpaid legal fees based on any failure to comply with the rules governing 
matrimonial attorneys (see Granato v. Granato, 75 A.D.3d 434, 434, 904 N.Y.S.2d 67 [1st 
Dept. 2010]). The firm substantially complied with the rules governing matrimonial retainer 
agreements under 22 NYCRR Parts 1400 and 1300, and therefore was entitled to assert a 
charging lien in connection with its claim to recover reasonable attorney’s fees (see 
Flanagan v. Flanagan, 267 A.D.2d 80, 81, 699 N.Y.S.2d 406 [1st Dept. 1999]). Nor was the firm 
required to serve defendant with notice of his right to arbitrate before filing a notice of a 
charging lien (see 22 NYCRR 137.6; Sprole v. Sprole, 151 A.D.3d 1405, 1407, 58 N.Y.S.3d 646 
[3d Dept. 2017]). In any event, the firm provided defendant with such notice. 
  
 
 
The parties’ marriage was valid where they took part in a religious wedding ceremony 
officiated by a rabbi, obtained Jewish wedding contract and signed a document that stated 
they were entering into a “marriage that is binding under Jewish law”, although they never 
obtained a marriage license, and according to defendant, held themselves out as single. 
Mahoney–Buntzman does not apply to the question of marital status. 
 
 
 In Spalter v Spalter, --- N.Y.S.3d ----, 2025 WL 51871, 2025 N.Y. Slip Op. 00178 
(1st Dept.,2025) the Appellate Division affirmed an order that denied defendant’s CPLR 3211 
and Domestic Relations Law § 10 motion to dismiss this divorce action and granted 
plaintiff’s cross-motion declaring the parties’ marriage valid. The parties took part in a 
religious wedding ceremony officiated by a rabbi under a chuppah, with 29 guests and 
featuring traditional Jewish rites and blessings. They obtained a ketubah [Jewish wedding 
contract] which was signed by two witnesses, signed a separate document that stated they 
were entering into a “marriage that is binding under Jewish law” but not “legally 
recognized” under New York law and signed an arbitration agreement referring to them as 
“husband-to-be” and “wife-to-be,” in which they authorized the Beth Din to preside over 
marital disputes. However, they never obtained a civil marriage license, and according to 
defendant, held themselves out as single, lived separate lives and only entered into the 
religious marriage to facilitate their children’s acceptance into day schools and the family 
into synagogues. At the time of the ceremony the parties had two children together, and 
now have four, three of which are children with special needs. It held that the motion court 
properly determined that the parties’ marriage was valid (see Domestic Relations Law §§ 10, 
12, 25), as defendant failed to overcome New York’s “strong presumption favoring the 
validity of ... marriage” This strong presumption of the validity of marriage is even greater 
where, as here, the legitimacy of children is concerned. Although Domestic Relations Law § 
13 requires all persons intending to be married in New York to obtain a marriage license, § 
25 provides that “[n]othing in [Domestic Relations Law article 3] shall be construed to 
render void by reason of a failure to procure a marriage license any marriage solemnized 
between persons of full age”. As the parties’ marriage was solemnized by a rabbi with 
witnesses in a traditional Jewish ceremony, their failure to obtain a marriage license does 
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not invalidate the marriage. That the parties may not have intended to have their marriage 
legally recognized under New York law is not dispositive because “while marriage is a 
contract between two consenting individuals, it is a special status governed by laws and 
the State and not determined by those entering the contract” Although Domestic Relations 
Law § 10 clearly requires that both parties consent to the marriage, that requirement was 
met here. The record showed that, while the parties signed a document that stated that their 
marriage was not “legally recognized” under New York law, the parties consented to the 
marriage, especially in light of their acknowledgment in that same document that they were 
“entering into a marriage that is binding under Jewish law.” Even though defendant claimed 
that plaintiff listed herself as unmarried in her tax returns, this does not prevent her from 
arguing that the parties were married. The proposition that “a party to litigation may not 
take a position contrary to a position taken in an income tax return” (Mahoney–Buntzman v. 
Buntzman, 12 N.Y.3d 415, 422 [2009]), does not apply to the question of marital status, 
which is a mixed question of law and fact. 
 
 
Marriage is a contract that can be revoked by the court pursuant to MHL § 81.29(d), and is 
void ab initio, even if made prior to appointment of a guardian, once it is established that 
the contract was made while the person was incapacitated.  
 
In John M. v. Helen E., --- N.Y.S.3d ----, 2025 WL 51878, 2025 N.Y. Slip Op. 00158 (1st 
Dept.,2025) the Appellate Division affirmed an order that, inter alia, determined that John M. 
was incapacitated when he entered into a marriage with respondent Helen E. and ordered 
that the marriage was null and void and of no effect ab initio. In this Article 81 proceeding, 
petitioner moved below to revoke the marriage between the incapacitated person John M. 
and appellant Helen E. It is well established that marriage is a contract, and pursuant to 
Mental Hygiene Law § 81.29(d), it can be revoked by a court, even if made prior to 
appointment of a guardian, once it is established that the contract was made while the 
person was incapacitated. Unlike an annulled marriage, a marriage revoked pursuant to 
Mental Hygiene Law § 81.29(d) is void ab initio. Petitioner proved by clear and convincing 
evidence that John M. was incapacitated at the time of the parties’ marriage. The temporary 
guardian, the court evaluator, petitioner, and a longtime close friend of John M., 
consistently testified that at the time of the June 2022 marriage, John M. lacked the mental 
capacity to understand the significance of a decision to marry. There was no basis to 
disturb the credibility determinations of the trial court, which found respondent Helen E.’s 
testimony not credible, intentionally evasive, nonresponsive, and contradictory. The 
marriage took place one month after petitioner, who is John M.’s daughter, commenced the 
guardianship proceeding based on her concerns about his worsening cognitive impairment 
and possible financial exploitation. The evidence at the hearing established that Helen E., 
John M.’s former home health aide from his time in a care facility, was making multiple 
attempts to marry him while the investigation into John M.’s capacity was ongoing. The 
Article 81 court’s determination that John M. was incapacitated and in need of a guardian 
came mere weeks after the parties’ marriage. Medical evidence was not necessary to prove 
incapacity.  
 
  
Appellate Division, Second Department 
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A child who relocates with their “approved placement resource” may be permitted to 
remain in the receiving state while the ICPC process is pending where the child was already 
placed with the “approved placement resource” in the sending state and the parties prepare 
an ICPC application “immediately upon the making of the decision” to relocate. 
 
 
In Matter of Camiyah B., 2025 WL 264059 (2d Dept.,2025) the petitioner commenced a 
neglect proceeding. Upon the mother’s consent to a finding of neglect without admission 
pursuant to Family Court Act § 1051(a), Family Court found that the mother neglected the 
child and placed the child in the custody of the Commissioner of Social Services. The child 
was subsequently placed in the foster care of her paternal grandmother. At a court 
appearance on November 8, 2023, SCO Family of Services, the agency supervising the 
child’s foster care placement, made an application to permit the foster parent to relocate 
with the child to Texas. Family Court granted the application without a hearing. The mother 
appealed arguing that the Family Court should not have allowed the child to relocate to 
Texas prior to the completion of the necessary process under the Interstate Compact on the 
Placement of Children. The Court observed that pursuant to Social Services Law § 374–
a(1)(art III)(b), “[p]rior to sending, bringing or causing any child to be sent or brought into a 
receiving state for placement in foster care or as a preliminary to a possible adoption, the 
sending agency shall furnish the appropriate public authorities in the receiving state written 
notice of the intention to send, bring, or place the child in the receiving state.” “The child 
shall not be sent, brought, or caused to be sent or brought into the receiving state until the 
appropriate public authorities in the receiving state shall notify the sending agency, in 
writing, to the effect that the proposed placement does not appear to be contrary to the 
interests of the child” (id. § 374–a[1][art III][d]). The Appellate Division reversed. It found that 
pursuant to ICPC Regulation No. 1 promulgated by the Association of Administrators of the 
Interstate Compact on the Placement of Children (see id. § 374–a[1][art VII]), subject to 
certain restrictions, a child who relocates with their “approved placement resource” may be 
permitted to remain in the receiving state while the ICPC process is pending where the child 
was already placed with the “approved placement resource” in the sending state and the 
parties prepare an ICPC application “immediately upon the making of the decision” to 
relocate (ICPC Regulation No. 1[2], [5][a]).  Here, the child had already been placed with the 
foster parent, and the foster parent was seeking to relocate with the child, bringing this 
case within the ambit of ICPC Regulation No. 1. The parties timely sought permission to 
relocate and prepared an ICPC application, which the Family Court directed them to submit 
and which the sending and receiving states were required to timely rule upon (see ICPC 
Regulation No. 1[5][a]). At oral argument, counsel represented that although the receiving 
state has not yet ruled on the application, the receiving state has been providing ongoing 
supervision. There was no indication in the record that the ICPC application was denied by 
Texas. Thus, the court did not err in granting the application to relocate. The mother’s 
contention that the Family Court erred in failing to conduct a full dispositional hearing was 
unpreserved for appellate review because she did not request a full dispositional hearing, 
despite having the opportunity to do so (see Matter of Thomas J. [Joan D.], 112 A.D.3d 718, 
719, 976 N.Y.S.2d 398). 
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A finding of parental interference or alienation’ only constitutes one fact, albeit an important 
one, in determining the best interests of the child. 
 
In Sookchan v Sookchan, --- N.Y.S.3d ----, 2025 WL 97550, 2025 N.Y. Slip Op. 00228 
(2d Dept., 2025) the Appellate Division held that in a custody proceeding a finding of 
parental interference or alienation’ only constitutes ‘one fact, albeit an important one, in 
determining the best interests of the child’ ” (Matter of Haase v. Jones, 230 A.D.3d at 778–
779, 219 N.Y.S.3d 80, quoting Matter of Luke v. Erskine, 222 A.D.3d at 871, 199 N.Y.S.3d 
707). 
 
 
Family Court’s determination that the mother’s parental access be conducted virtually and 
supervised, and conditioning the virtual access on the children’s consent, was supported 
by a sound and substantial basis in the record. 
  
In Reid v Williams, --- N.Y.S.3d ----, 2025 WL 97536, 2025 N.Y. Slip Op. 00226 (2d Dept., 2025) 
the parties were the parents of twin boys, born in January 2010, who had resided with the 
father since 2018. The father filed a petition for sole legal and physical custody of the 
children, and the mother filed a petition for sole legal custody of the children. After a 
hearing, the Family Court, among other things, granted the father’s petition for sole legal 
and physical custody of the children, denied the mother’s petition, directed that the 
mother’s parental access be conducted virtually and supervised, upon the consent of the 
children. The Appellate Division found, inter alia, that the evidence demonstrated that the 
mother lacked insight into her own needs and the needs of the children and that therapeutic 
supervised visits between the mother and the children proved unsuccessful. Consequently, 
under the totality of the circumstances the Family Court’s determination that the mother’s 
parental access be conducted virtually and supervised, and conditioning the virtual access 
on the children’s consent, was supported by a sound and substantial basis in the record 
(cf. Matter of Mondschein v. Mondschein, 175 A.D.3d 686, 687–688, 108 N.Y.S.3d 461). 
 
 
Family Court should not have provided that its dismissal of the mother’s custody petitions 
was with prejudice. This language could create confusion as to whether the mother could 
seek relief based upon a change in circumstances. Child custody and parental access 
orders are not entitled to res judicata effect and are subject to modification based upon a 
showing of a change in circumstances. 
 
 In Blackman v Barge, --- N.Y.S.3d ----, 2025 WL 97466, 2025 N.Y. Slip Op. 00214 (2d Dept., 
2025) by order dated September 9, 2019, later affirmed, the father was awarded sole legal 
and physical custody of the child, with supervised therapeutic parental access to the 
mother. The mother’s petition to modify that order and her application to extend supervised 
therapeutic parental access were denied, without a hearing, by order dated December 24, 
2020, which was also affirmed. The mother again petitioned the Family Court to modify the 
order dated September 9, 2019, to award her sole legal and physical custody of the child or, 
in the alternative, for an extension of supervised therapeutic parental access with the child. 
By order dated February 16, 2023, the court, inter alia, dismissed, without a hearing, the 
mother’s petitions with prejudice. The Appellate Division held, inter alia, that the Family 
Court should not have provided that its dismissal of the mother’s petitions was with 
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prejudice. This language could create confusion as to whether the mother could seek relief 
based upon a change in circumstances. Therefore, it deleted that provision of the order 
appealed from and substituted a provision dismissing the petitions without prejudice. It 
noted that child custody and parental access orders are not entitled to res judicata effect 
and are subject to modification based upon a showing of a change in circumstances. Thus, 
a new petition may be filed where there has been a sufficient change in circumstances 
since the order or judgment sought to be modified was made. Since there was no showing 
of a change in circumstances in these proceedings, it affirmed insofar as appealed from. 
  
 
Family Court should not have conditioned any future modification of the mother’s parental 
access with the child, in effect, upon her enrollment in mental health treatment and her 
resulting improvement in mental status, emotional regulation, psychological functioning, 
and empathy for the child. Nevertheless, this was proper to the extent the court directed the 
mother to submit to such treatment as a component of her parental access. 
 
In Nathaniel v Mauvais, --- N.Y.S.3d ----, 2025 WL 97485, 2025 N.Y. Slip Op. 00223 (2d 
Dept.,2025) in 2016 the parties had been awarded joint legal custody of the child, with sole 
residential custody to the father and certain parental access to the mother. In September 
2017, the father filed a petition to modify to award him sole legal custody of the child and in 
August 2020, filed an application to modify the 2016 order to permit him to relocate with the 
child to Georgia. The court, after a hearing, awarded him sole legal custody of the child, 
granted his application to permit him to relocate with the child to Georgia, awarded the 
mother parental access with the child only to the extent of allowing her to communicate 
with him through written letters and packages by regular mail once per week, and 
conditioned any future modification of the mother’s parental access with the child, in effect, 
upon her enrollment in mental health treatment and her resulting improvement in mental 
status, emotional regulation, psychological functioning, and empathy for the child. The 
Appellate Division, inter alia, affirmed the Family Court’s determination that it was in the 
child’s best interests to limit her parental access to written letters and packages by regular 
mail once per week. Among other reasons, the evidence at the hearing demonstrated that 
the mother’s mental health had deteriorated over time, that she repeatedly made false 
reports of abuse to authorities, that she failed to appreciate the consequences of those 
reports on the child, that parental access time and telephonic communications with the 
mother had repeatedly caused the child emotional distress, and that the mother only 
partially participated in a court-ordered forensic evaluation. However, it observed that a 
court may not direct that a parent undergo counseling or treatment as a condition of future 
parental access or reapplication for parental access rights. The Family Court should not 
have conditioned any future modification of the mother’s parental access with the child, in 
effect, upon her enrollment in mental health treatment and her resulting improvement in 
mental status, emotional regulation, psychological functioning, and empathy for the child 
Nonetheless, to the extent the court directed the mother to submit to such treatment as a 
component of her parental access, this was proper. 
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Where the petitioner maternal grandmother did not have legal custody or legal 
guardianship of the child, she did not have standing to bring a family offense proceeding on 
behalf of the child. 
 
In Gliksman v Burekhovich,,--- N.Y.S.3d ----, 2025 WL 97479, 2025 N.Y. Slip Op. 00218 (2d 
Dept., 2025) the paternal grandmother of the  child who was born in 2017 filed this family 
offense petition on behalf of the child, seeking an order of protection against the 
respondent, the child’s maternal uncle. Family Court dismissed the petition for lack of 
standing. The Appellate Division affirmed. It observed that a person under the age of 18 
may only appear by one of the representatives enumerated in CPLR 1201. Unless the court 
appoints a guardian ad litem, an infant shall appear by the guardian of his or her property 
or, if there is no such guardian, by a parent having legal custody, or, if there is no such 
parent, by another person or agency having legal custody” (CPLR 1201). Since the 
petitioner did not have legal custody or legal guardianship of the child, the petitioner did 
not have standing to bring this proceeding on behalf of the child. 
 
 
Family Court’s determination to limit the mother’s parental access with the child to access 
via Skype “or other agreed-upon digital service,” absent agreement by the parties to further 
parental access, lacked a sound and substantial basis in the record, where the evidence did 
not demonstrate that it would be detrimental to the child to have in-person visits.  
  
In Koch v. Tsai, 2025 WL 45473 (2d Dept, 2025) the parties, who were never married, were  
the parents of a daughter born in 2015. In May 2018, the father commenced a custody 
proceeding. After a hearing, Family Court granted the petition and awarded the mother 
parental access with the subject child via Skype “or other agreed-upon digital service” and 
“further access to the child as the parties may agree.” The Appellate Division reversed. It 
observed, inter alia, that a noncustodial parent should have reasonable rights of parental 
access, and the denial of those rights to a biological parent is a drastic remedy which 
should only be invoked when there is substantial evidence that parental access would be 
detrimental to the child” The Family Court’s determination to limit the mother’s parental 
access with the subject child to access via Skype “or other agreed-upon digital service,” 
absent agreement by the parties to further parental access, lacked a sound and substantial 
basis in the record, since the hearing evidence did not demonstrate that it would be 
detrimental to the subject child to have in-person visits with the mother in New York. It 
remitted  the matter to the Family Court, for an in-camera interview with the subject child 
and a new determination thereafter of the mother’s parental access with the subject child. 
 
 
Mother’s out-of-court statements were admissible in the Neglect proceeding under the 
excited utterance exception to the hearsay rule. The mother spoke to the police officer 
within minutes after the incident; she was very upset, crying, and in distress. The mother 
was still under the stress of excitement when she made the statements, and the statements 
were not made under the impetus of studied reflection. 
 
In Matter of Kyng T.B.--- N.Y.S.3d ----, 2025 WL 45471, 2025 N.Y. Slip Op. 00087 (2d Dpt., 
2025) the Appellate Division affirmed an order of the Family Court which found the parents 
guilty of neglect. It observed, inter alia, that much of the evidence against the father 
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consisted of out-of-court statements made by the mother to a police officer who responded 
to the mother’s 911 call. Contrary to the father’s contention, the mother’s out-of-court 
statements were admissible under the excited utterance exception to the hearsay rule. The 
record reflected that the mother spoke to the police officer within minutes after the incident 
and that she was very upset, crying, and in distress. The record supported the conclusion 
that the mother was still under the stress of excitement when she made the statements, and 
the statements were not made under the impetus of studied reflection (see People v. 
Hernandez, 28 N.Y.3d 1056, 1057). 
 
 
Where the parties and their children resided in New York and the mother registered the 
Colorado support order in this state Family Court had jurisdiction to adjudicate the support 
modification proceeding pursuant to section 580–613(a). In such a proceeding the court 
must apply the procedural and substantive law of this state. 
 
In O’Connor v Shaw, --- N.Y.S.3d ----, 2024 WL 4964813, 2024 N.Y. Slip Op. 0604 (2d Dept., 
2025) the parties, who had two children, divorced in 2018 in Colorado. Pursuant to an order 
of the District Court, Boulder County, in the state of Colorado, the parties were to 
recalculate child support on an annual basis pursuant to Colorado Revised Statutes § 14–
10–115(14). In August 2018, the parties and their children relocated from Colorado to New 
York and resided in New York since that time. In November 2020, the mother filed a petition 
for an upward modification of the father’s child support obligation. Following a hearing, a 
Support Magistrate, inter alia, granted the mother’s petition to the extent of directing the 
father to pay child support of $1,544.29 per month, which was the father’s presumptive child 
support obligation under Colorado Revised Statutes § 14–10–115. The mother filed 
objections and the Family Court denied the mother’s objections. The Appellate Division 
observed that the Uniform Interstate Family Support Act grants continuing, exclusive 
jurisdiction over a child support order to the state that issued the order (Family Ct Act § 
580–205[a]). As relevant herein, the issuing state loses such jurisdiction where none of the 
parties or children continue to reside in that state” (Family Ct Act § 580–613[a]). Here, it was 
undisputed that the parties and their children resided in New York and that the mother 
registered the Colorado support order in this state. Thus, the Family Court had jurisdiction 
to adjudicate the proceeding (see 28 USC § 1738; Family Ct Act §§ 580–611[a]; 580–613[a]) 
Further, Family Court Act § 580–613(b) provides that, in a modification proceeding brought 
pursuant to section 580–613(a), the court “shall apply ... the procedural and substantive law 
of this state.” It held that the Support Magistrate improperly applied Colorado law in 
calculating the father’s modified support obligation and that the Family Court should have 
granted the mother’s objections. It remitted the  matter to the Family Court for recalculation 
of the father’s modified child support obligation in accordance with the Child Support 
Standards Act. 
 
 
Petition to vacate acknowledgment of paternity was meritorious where at the time that 
Petitioner signed the acknowledgment, he was not aware that the mother had another 
sexual partner during the relevant time period, and he later received newly discovered 
evidence - DNA test results from a private DNA test, which excluded him as the child’s 
biological father. 
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In Matter of Shala C.v. Dacia A.D.S. --- N.Y.S.3d ----, 2024 WL 4964797, 2024 N.Y. Slip Op. 
06040(2d Dept.,2024) a paternity action, the petitioner and the mother were never married, 
but on the day that the child was born, the petitioner executed an acknowledgment of 
paternity. In July 2022, the petitioner filed a petition to vacate the acknowledgment of 
paternity, based on mistake of fact and the report of a DNA test dated April 16, 2021, 
indicating that the probability of the petitioner being the father of the child was 0%. The 
mother moved to dismiss the petition. The Support Magistrate, granted the mother’s motion 
and dismissed the petition. Family Court denied the petitioner’s objections to the orders. 
The Appellate Division observed that the Family Court raised the issue of venue, which was 
not before the court, and denied the petition on the ground that the DNA test did not 
constitute newly discovered evidence, because it was not in existence when a prior petition 
to vacate the acknowledgment of paternity was denied without prejudice. It pointed out that 
a party seeking to vacate an acknowledgment of paternity more than 60 days after it was 
executed must establish that it was signed by reason of fraud, duress, or material mistake 
of fact (see Family Court Act 516–a[b][ii]. Here, the petitioner alleged that he and the mother 
engaged in sexual relations during the relevant time period, that at the time that he signed 
the acknowledgment, he was not aware that the mother had another sexual partner during 
the relevant time period, and that he later received newly discovered evidence - the DNA 
test results from a private DNA test, which excluded him as the child’s biological father. 
Under these circumstances, the petition was potentially meritorious. It reinstated the 
petition to vacate the acknowledgment of paternity and remitted the matter to the Family 
Court or further proceedings on the petition. 
 
 
 
Supreme Court  
 
 
A self-represented spouse-to-be entering into a prenuptial agreement must be provided 
with the presumptive maintenance calculations in order to knowingly waive spousal 
maintenance. 
 
In J.M. v. G.V.--- N.Y.S.3d ----, 2025 WL 45782, 2025 N.Y. Slip Op. 25004 (Sup Ct, 2025) the 
parties married in New York on May 23, 2018. They had one unemancipated child. The 
plaintiff-wife commenced a matrimonial action on May 1, 2023. Defendant filed his Verified 
Answer and Counterclaim seeking, inter alia, that the “parties purported prenuptial 
agreement dated May 16, 2018 to be set aside in its entirety. Plaintiff did not file a reply to 
defendant’s counterclaim. The Supreme Court found that the default was not wilful. It held 
that it is required that a self-represented spouse-to-be entering into a prenuptial agreement 
must be provided with the presumptive maintenance calculations in order to knowingly 
waive spousal maintenance. The Court held that that the full presumptive maintenance 
calculation is required to provide a knowing waiver. To satisfy the knowing waiver aspect of 
the maintenance guidelines statute, both parties must provide their incomes and the full 
calculation, as of the time they enter into the prenuptial agreement, where either or both 
parties are self-represented because without the inclusion of incomes as of the date of the 
agreement and the full calculation under the guidelines statute formula, there could be no 
knowing waiver because the guidelines sum of maintenance would not be explicitly known 
and, as such, the parties could not expressly waive it. Because the full presumptive 



13 
 
 
 
 

maintenance calculations were not provided to the defendant, who was not represented by 
legal counsel, the entire provision related to spousal maintenance had to be vacated. The 
prenuptial agreement had a severability clause which rendered the remainder of the 
agreement enforceable. Summary judgment pursuant to CPLR 3212 was granted to the 
limited extent of granting partial summary judgment and vacating those provisions of the 
prenuptial agreement related to maintenance. 
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