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Welcome to Bits and Bytes, ™ an electronic newsletter written by Joel R. Brandes of The 

Law Firm of Joel R. Brandes, P.C.,  43 West 43rd Street, Suite 34, New 
York, New York 10036. Telephone: (212) 859-5079, email to: 
joel@nysdivorce.com. Website: www.nysdivorce.com  

  
Joel R. Brandes of the New York Bar is the author of the treatise Law and 
the Family New York, 2025 Edition (12 volumes), Law and the Family New 
York Forms 2025 Edition (5 volumes) (both Thomson Reuters), and the 

New York Matrimonial Trial Handbook, 2d Edition  (Bookbaby, 2024). His “Law and the 
Family” column is a regular feature in the New York Law Journal. He has been recognized 
by the New York Appellate Division as a "noted authority and expert on New York family law 
and divorce.”   
 

The Law Firm of Joel R. Brandes, P.C. concentrates its statewide law practice 
on appeals in divorce, equitable distribution, custody, and family law cases.  We also serve 
as “counsel” to law firms and attorneys with all levels of experience, assisting them with 
their difficult litigated matters and appearing with them as “co-counsel.”  
 

 
The New York Matrimonial Trial Handbook, 2d Edition (Bookbaby, 2024) by Joel 
R. Brandes is available at Bookbaby. It is also available at  Amazon and Barnes 
& Noble and in electronic editions for Kindle and ebook readers, and a pdf 
edition.  It is a “how-to” book written for the attorney who has never tried a 
matrimonial action or custody case, as well as for the experienced lawyer. It 

includes thousands of suggested questions for the examination and cross-examination of 
the parties and expert witnesses at trial to establish a case for divorce, maintenance, child 
support, property distribution, exclusive occupancy, custody, and counsel fees.  
 
 
CPLR 2106 Amended effective November 21, 2025 
 
CPLR 2106 was amended by Law of 2025, Chapter 564, effective November 21, 2025 to read 
as follows: 
 
Rule 2106. Affirmation of truth of statement 
 
(a) The statement of any person wherever made, subscribed and affirmed by that person to 
be true under the penalties of perjury, other than in a deposition, or an oath of office, or an 
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oath required to be taken before a specified person other than a notary, may be used in an 
action in New York in lieu of and with the same force and effect as an affidavit, a certificate, 
a response to a notice to admit, an answer to interrogatories, a verification of a pleading, a 
bill of particulars and any other sworn statement. Such affirmation shall be in substantially 
the following form: 
  
I affirm this ___ day of ______, ____, under the penalties of perjury under the laws of New 
York, which may include a fine or imprisonment, that the foregoing is true, except as to 
matters alleged on information and belief and as to those matters I believe it to be true, and 
I understand that this document may be filed in an action or proceeding in a court of law. 
  
(Signature) 
  
(b) Nothing in this rule shall be construed to eliminate any requirement under the domestic 
relations law that matrimonial agreements must be acknowledged in the form of deed. 
 
 
According to the Sponsor’s Memorandum this legislation  makes clarifying amendments to 
CPLR § 2106 to clearly enumerate the types of documents for which affirmations maybe 
substituted in civil matters, namely affidavits, certificates, responses to notices to admit, 
answers to interrogatories, verifications of a pleading, bills of particulars, and any other 
sworn statements. In addition, the bill makes clear that these changes do not affect the 
requirement set forth in the Domestic Relations Law that matrimonial agreements must be 
acknowledged in the form of a deed. (2025 NY Legis Memo 564) 
  
 
Automatic Orders Statute Domestic Relations Law 236 [B][2]  Amended effective January 
20, 2026 
 
The  opening paragraph of Domestic Relations Law 236 [B][2]  was amended and a new 
subparagraph 6 was added by Laws of 2025, Chapter 535 effective January 20, 2026. 
 
The opening paragraph was amended to read as follows read as follows: 
 
     With  respect  to  matrimonial  actions which commence on or after the effective date of 
this paragraph, the plaintiff shall cause to be served  upon the defendant, simultaneous 
with the service of the summons, a copy  of the automatic orders set  forth  in  this  
paragraph.  The  automatic  orders shall take effect and be binding upon the plaintiff in a 
matrimonial  action  immediately upon the filing of the summons, or summons and   
complaint, and shall be binding upon the defendant immediately upon  the service  of  the 
automatic orders with the summons.  Each automatic order shall remain in full force and 
effect  until the judgment  of  divorce  is  entered  or  the action  is  dismissed,  discontinued  
or  stayed,  whichever shall occur first, unless the order is terminated, modified or  
amended  by  further order  of the court upon motion of either of the parties or upon written 
agreement between the parties duly executed and acknowledged. The  automatic orders are 
as follows: 
 
New subparagraph 6 was added to read as follows: 
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 (6)  If either party receives notice of a tax lien, foreclosure, bank ruptcy, or litigation, or the 
filing of same, or of  the  lifting  of  a stay in bankruptcy, that could adversely affect the 
marital estate, that  party  shall,  within ten days after receiving such notice, send written 
notice of such event to the other party. 
  
According to the Sponsors Memorandum in Support of the Legislation Section 1 of the bill 
amends paragraph 2(b) of part B of Domestic Relations Law § 236 to (1) provide that 
automatic orders remain in effect until entry of the judgment of divorce (rather than during 
pendency of the action); and (2) add a new subparagraph (6) to require any party who 
receives notice of a tax lien, foreclosure, bankruptcy, or litigation, or of the lifting of a stay 
in bankruptcy, which could adversely affect the marital estate, to provide such notice to the 
other party within 10 days after receipt of the notice. 
  
Section 2 of the bill provides that it shall take effect 60 days after it becomes a law. 
  
  
This legislation makes two important improvements to the automatic order provisions of 
Domestic Relations Law ("DRL") § 236, Part B, subdivision 2(b). First, the statute  failed to 
require a spouse to notify the other spouse of a tax lien, foreclosure, bankruptcy, or 
litigation, or the filing of same, or of the lifting of a stay in bankruptcy, which could 
adversely affect the marital estate. If one spouse receives notice that a legal proceeding has 
been commenced but fails to notify the other spouse while the divorce action proceeds, it 
could result in the other spouse's losing their home or other property. This legislation 
requires a spouse who receives such notice to notify the other party within 10 days. This 
provision is needed because frequently after spouses separate, they do not inform each 
other that important legal proceedings are taking place which may have a major effect on 
the marital estate. Sometimes property is titled in only one spouse's name. If the notice is 
sent only to that spouse, the spouse who does not receive the notice will have no 
opportunity to appear in the legal proceeding to protect their interest. 
  
Second, DRL § 236, Part B, subdivision 2(b) states that automatic orders remain in effect 
"during the pendency of the action," which may leave room for a litigant, pro se or 
otherwise, to incorrectly conclude that the automatic orders are no longer in effect once a 
trial has concluded, but the court's decision has not yet been rendered, a period which 
could span several months. This legislation makes clear that "(The) Each automatic order(s) 
shall remain in full force and effect (during the pendency of the action,)  UNTIL THE 
JUDGMENT OF DIVORCE IS ENTERED OR THE ACTION IS DISMISSED, DISCONTINUED OR 
STAYED, WHICHEVER SHALL OCCUR FIRST unless  THE ORDER IS terminated, modified 
or amended by further order of the court upon motion of either of the 
parties or upon written agreement between the parties duly executed and 
acknowledged." (2025 NY Legis Memo 535) 
 
As of the date this has been written, 22 NYCRR 202.16-a.(b)  and Appendix F had not been 
amended to conform to the amendments of Domestic Relations Law §236 (B)(2) and (6). 
 
 
The Uniform Rules of the State Trial Court, 22 NYCRR 202.16 Appendix A, Statement of Net 
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Worth, was amended effective December 1, 2025 by NY Order 25-0032 (See 
https://1.next.westlaw.com/Document/I6B72BE50B17411F08C9F866AA5455751/View/FullTe
xt.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionT
ype=Document&needToInjectTerms=False&docSource=3df1f8b8ad4243d592b899c2b7e948
0f&ppcid=ffd96dbe3d984d3aac56ebf3313b6b8c (Westlaw)) 

 
NY Order 25-0032 contains the following footnote: 
Despite amendment of CPLR 2106 to permit civil litigants to file affirmations instead of 
affidavits, this form should still be signed before a notary public to comply with DRL 
236(B)(4) (Sworn Statement of Net Worth), which statute remains in effect. 

 
 
Rule for Financial Eligibility for Publicly Funded Counsel, was added to 20 NYCRR 202.16 
effective December 1, 2025 as Subdivision (p). 
  

22 NYCRR 202.16(p) applies in any action or proceeding brought (i) to annul a 
marriage or to declare the nullity of a void marriage; (ii)for a separation; (iii) for a divorce; (iv) 
to obtain, by a writ of habeas corpus or by petition and order to show cause, the custody of 
or right to visitation with any child of a marriage; (v) to declare the validity or nullity of a 
judgment of divorce rendered against a spouse who was the defendant in any action outside 
the State of New York and did not appear therein where such spouse asserts the nullity of 
such foreign judgment; (vi) to obtain maintenance or distribution of property following a 
foreign judgment of divorce; (vii) to enjoin the prosecution in any other jurisdiction of an 
action for a divorce; or (viii) seeking post-judgment relief in regard to any of the above. In any 
of the above actions the court, in regard to issues over which the Family Court could have 
appointed counsel for a party pursuant to Judiciary Law § 35(8) (such as custody and 
visitation and family offense proceedings, or in defense of paternity and contempt/willful 
violation proceedings), may consider whether a party to any such action or proceeding shall 
be financially eligible for counsel in such action or proceeding when the person’s current 
available resources are insufficient to pay for a qualified private attorney, the expenses 
necessary for effective representation, and the reasonable living expenses of the person and 
any dependents in the relevant jurisdiction. (See 22 NYCRR 202.16 (p) for the content of the 
rule.) 

 

 
22 NYCRR 202.16 (h) Statement of Proposed Disposition, was amended effective December 
1, 2025, by NY Order 25-0030, to read as follows:  
  

No later than five court days prior to the pre-trial conference scheduled by the court, 
each party shall file with the court, and exchange with the opposing party, a statement setting 
forth and containing the following: 

 
(1) A completed equitable distribution spreadsheet in the form prescribed by the chief 

administrator, except where excused by the court for good cause shown, including but not 
limited to the fact that the assets in dispute do not warrant the need for a spreadsheet or 

https://1.next.westlaw.com/Document/I6B72BE50B17411F08C9F866AA5455751/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&docSource=3df1f8b8ad4243d592b899c2b7e9480f&ppcid=ffd96dbe3d984d3aac56ebf3313b6b8c
https://1.next.westlaw.com/Document/I6B72BE50B17411F08C9F866AA5455751/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&docSource=3df1f8b8ad4243d592b899c2b7e9480f&ppcid=ffd96dbe3d984d3aac56ebf3313b6b8c
https://1.next.westlaw.com/Document/I6B72BE50B17411F08C9F866AA5455751/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&docSource=3df1f8b8ad4243d592b899c2b7e9480f&ppcid=ffd96dbe3d984d3aac56ebf3313b6b8c
https://1.next.westlaw.com/Document/I6B72BE50B17411F08C9F866AA5455751/View/FullText.html?originationContext=docHeader&contextData=(sc.UserEnteredCitation)&transitionType=Document&needToInjectTerms=False&docSource=3df1f8b8ad4243d592b899c2b7e9480f&ppcid=ffd96dbe3d984d3aac56ebf3313b6b8c
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that a party is self-represented;1 
 

 (2) A statement setting forth the following: 
 
a. Background facts of the action, including but not limited to date of marriage, date of 
separation, date of commencement of the action, names and dates of birth of the 
parties and any children of the marriage; residence addresses of the parties; nature 
and place of employment of each party, the income of each party, and whether any 
prenuptial agreement or postnuptial agreement exists between the parties; provided 
however, that the court shall have discretion to excuse any party or counsel from 
submitting a statement of background facts for good cause shown.  
 
b. Agreed statement of facts of the parties. Attorneys for the parties are required to 
meet in advance of the pretrial conference to discuss an agreed statement of facts. If 
the parties can agree, said statement will be marked in evidence at the trial of the action; 
but if the parties cannot agree, the statement will not be required. This provision shall 
not be applicable where one or both of the parties is self-represented. Where both 
parties are represented by counsel, counsel may seek permission of the court in 
exercising its discretion to be exempt from compliance with this provision in 
appropriate circumstances.  
 
c. Issues which have been resolved by the parties, and if memorialized in a written 
agreement, notarized in the form of a deed to be recorded, the agreement should be 
annexed to the statement; provided, however, that the court shall have discretion to 
excuse any party or counsel from submitting a statement of issues resolved for good 
cause shown.  
 
d. A statement of contested and unresolved issues remaining for trial; provided, 
however, that the court shall have discretion to excuse any party or counsel from 
submitting a statement of issues contested and unresolved remaining for trial for good 
cause shown. 2 

 

1 This formerly provided:  

(1) No later than five court days prior to the pre-trial conference scheduled by the court, 
each party shall file with the court, and exchange with the opposing party, a statement 
setting forth and containing the following: 

(i) Except where excused by the court for good cause shown, including but not limited to 
the fact that the assets in dispute do not warrant the need for a spreadsheet or that a 
party is self-represented, a completed equitable distribution spreadsheet in the form 
prescribed by the chief administrator. 
(ii) A statement setting forth the following: 

 

2 This formerly provided  

d. A statement of contested and unresolved issues remaining for trial; provided, 
however, that the court shall have discretion to excuse any party or counsel from 
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The completed equitable distribution spreadsheet  must be signed under penalty of 

perjury by the parties and must be filed with the court with proof of service upon the other 
party. In addition, each party must submit an updated sworn statement of net worth with 
proof of service upon the opposing party, unless submission of the updated statement of 
sworn net worth is excused by the court.  
  

Nothing in this rule shall prevent a court for good cause shown to direct a self-
represented litigant to file any statement or document required by this rule after inquiry as to 
the ability of the self-represented litigant to complete the form. 

 

 
Court of Appeals 
 
 
The right to assigned counsel in proceedings to terminate parental rights necessarily 
encompasses the right to effective assistance of counsel. 
 
In Matter of Parker, J., --- N.E.3d ----, 2025 WL 3272327, 2025 N.Y. Slip Op. 06533 (2025), the 
Court of Appeals held that assigned counsel was ineffective when counsel did not speak 
with a parent before a Family Court hearing to terminate the parent’s parental rights. 
Counsel advised the court that he had not spoken with his client before the hearing began 
and that he would therefore remain silent. The court informed him that he would have to 
proceed regardless; counsel did not seek an adjournment in which to speak with the parent 
until the fact-finding hearing had already begun. It concluded that the parent was deprived 
of the right to the effective assistance of counsel to which she was entitled. The right to 
assigned counsel in proceedings to terminate parental rights necessarily encompasses the 
right to effective assistance of counsel. Despite being assigned more than two months 
earlier, counsel had not spoken to the mother before the hearing to terminate her parental 
rights had already begun. Once it was clear that the hearing was about to commence, 
counsel should have requested an adjournment to speak to his client about the proceeding 
and its implications. Counsel’s failure to do so lacked a strategic or legitimate explanation. 
Counsel also appeared unprepared, questioning whether the records that were subpoenaed 
were available to be reviewed and announcing that he would remain silent during the 
hearing, only to be admonished by the court that he was required to participate. In addition, 
the court, faced with a record that showed counsel’s unpreparedness to proceed due to 
lack of communication, continued forward with the fact-finding hearing and the 

 
submitting a statement of issues contested and unresolved remaining for trial for good 
cause shown. 

(2) The statement referred to in paragraph (1) of this subdivision, shall be signed under 
penalty of perjury by the parties and shall be filed with the court with proof of service 
upon the other party, shall, with the note of issue, be filed with the court with proof of 
service upon the other party. In addition, each party shall submit an updated sworn 
statement of net worth with proof of service upon the opposing party, unless submission 
of such updated statement of sworn net worth is excused by the court. 
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dispositional hearing even after it was clear that the mother did not understand the 
proceedings, denied the mother’s subsequent request to be represented by counsel even 
though the court told the mother she could change her mind about self-representation, and 
gave the mother’s standby counsel only five minutes in which to explain the proceedings to 
her. 
   
Appellate Division, First Department 
 
 
A forensic interview at CAC is an initial information-gathering process, as part of the 
children’s protective investigation, not inherently tied to any arrest or prosecution that may 
follow. Motion to preclude ACS from introducing the videos or a transcript of the interviews 
at abuse hearing was denied. 
 
In Leah W v Keith W., --- N.Y.S.3d ----, 2025 WL 2698102, 2025 N.Y. Slip Op. 05041  On 
October 6, 2023, the children of the respondent father were interviewed by a Safe Horizon 
employee at the Manhattan Child Advocacy Center (CAC). The videotaped interviews were 
observed by a multidisciplinary team comprised of a detective from the New York City 
Police Department’s Special Victims Unit and representatives from the Manhattan District 
Attorney’s Office and Child Protective Services in a separate room. On October 10, 2023, 
the respondent father was arrested and charged with first-degree sex abuse and 
endangering the welfare of a child. On July 15, 2024, the criminal charges were dismissed 
due to a lack of witness cooperation. On October 11, 2023, the Administration for Children’s 
Services (ACS) commenced a Family Court Act article 10 proceeding against the father, 
alleging that he sexually abused both of his daughters. ACS informed the father that it 
would seek to introduce the videotaped interviews at the fact-finding hearing. He 
subsequently moved to preclude ACS from introducing the videos or a transcript of the 
interviews. The Appellate Division affirmed the order denying the motion. It observed that 
Criminal Procedure Law § 160.50 specifies that, where a criminal action or proceeding 
terminates in favor of the accused, “all official records and papers ... relating to the arrest or 
prosecution, including all duplicates and copes thereof, on file with the division of criminal 
justice services, any court, police agency, or prosecutor’s office shall be sealed” (see CPL 
160.50[1][c]). However, not all documents or records constitute “official records” under CPL 
160.50 Although the statute “specifies judgments and orders of a court as items ‘included’ 
in the category of official records and papers, the statute is otherwise silent on the nature of 
such ‘official’ material”. The forensic interviews at CAC were part of the children’s 
protective investigation. ACS obtained the videos from Safe Horizon. Safe Horizon, an 
independent victims’ assistance agency tasked with gathering information about the 
children’s safety, is the official creator and custodian of the master tape. The plain language 
of CPL 160.50 defines the records subject to sealing as being on file with the “division of 
criminal justice services, any court, police agency, or prosecutor’s office.” Neither ACS nor 
Safe Horizon are included in this list. The videotaped interviews were thus not subject to 
sealing under the statute. The videos were not “official records and papers” related to the 
father’s arrest or prosecution. The Social Service Law permits CAC to conduct a forensic 
interview of a child by a trained professional that “must be conducted in a manner which is 
neutral and fact-finding and coordinated to avoid duplicative interviewing” (see Social 
Services Law § 423–a[2][f]). These videotaped interviews are confidential, but “shall” be 
disclosed for the purpose of investigation, prosecution, and/or adjudication in any relevant 
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court proceeding (see Social Services Law § 423–a[5][a]). The interviews were made in 
CAC’s regular course of business and not in conjunction with law enforcement relating to 
the father’s prosecution. This Court has held that 911 calls are not official records within the 
meaning of CPL 160.50, as the 911 system serves a broader purpose than solely relating to 
criminal arrests and prosecutions (see Matter of Krystal N. [Juan R.], 193 A.D.3d 602, 602, 
142 N.Y.S.3d 808 [1st Dept. 2021] Similar to a 911 call, which is handled by the NYPD and 
may or may not lead to a police response and criminal proceeding, a forensic interview at 
CAC is an initial information-gathering process, not inherently tied to any arrest or 
prosecution that may follow. CPL 160.50 should not be used to override the truth-finding 
and child-protective missions of the Family Court. 

 
 
Motion for an order of special findings that would enable the child to petition for Special 
Immigrant Juvenile Status granted. Where the child’s profound disabilities rendered him 
incapable of giving knowing consent to the guardianship,  the Attorney for the Child has the 
explicit authorization to consent to guardianship via substituted judgment. 
 
In Matter of Sandy G.G.D., v. Luis R.B.G., --- N.Y.S.3d ----, 241 A.D.3d 1100, 2025 WL 
2664566, 2025 N.Y. Slip Op. 05013 (1st Dept., 2025), the Petitioner commenced a proceeding 
seeking to be appointed guardian of her severely disabled son, who at the time of the filing 
was 20 years old, until he reached the age of 21. The child was nonverbal and unable to 
speak or write in any language or communicate through assistive technology or gestures. 
Petitioner and her son fled Venezuela in 2017 because it became increasingly difficult for 
her to find the medications her son needed. The Appellate Division held that it was error for 
the Family Court to dismiss the petition. The child’s profound disabilities rendered him 
incapable of giving knowing consent to guardianship. However, the Attorney for the Child, 
the appointed legal representative, has the explicit authorization to take positions on behalf 
of the subject child, including the legal determination and consent to guardianship via 
substituted judgment (22 NYCRR 7.2[d]; Family Court Act § 661). It was evident that 
guardianship was in the child’s best interest and that he had been well cared for by his 
mother, who was his sole caregiver. It reinstated the petition and granted guardianship to 
the child’s mother. It also granted the petitioner’s motion pursuant to 8 USC § 1101(a)(27)(J)  
for an order of special findings that would enable the subject child to petition for Special 
Immigrant Juvenile Status pursuant to 8 USC § 1101(a)(27)(J). The evidence showed that 
the subject child was unmarried, under the age of 21, that reunification with the child’s 
father was not possible due to the father’s death, and that it was not in the child’s best 
interest to return to his country of origin, as there was no family member to return him to. 
Additionally, pursuant to its power to review the record and make factual determinations, 
the child’s profound disabilities rendered him incapable of giving consent to the 
guardianship. Given this determination, together with the Attorney for the Child’s authority 
to consent on the child’s behalf, the final requirement necessary for an order of special 
findings, namely, dependency on a juvenile court, had been met. 
 
Appellate Division, Second Department 
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When college is several years away, and no evidence is presented as to the child’s 
academic interests, ability, possible choice of college, or what his or her expenses might 
be, a directive compelling a parent to pay for those expenses is premature 
 
In Sun v Ti Zhou, --- N.Y.S.3d ----, 2025 WL 3153342, 2025 N.Y. Slip Op. 06217 (2d 
Dept.,2025), the parties were married on March 23, 2009, and had one child. On January 5, 
2017, the plaintiff commenced this action for a divorce. The judgment of divorce was 
entered on January 13, 2021. directed the sale of the marital residence and awarded the 
defendant a separate property credit of $2,117,650 with respect to the purchase of the 
marital residence, valued the defendant’s interest in Ruyi Capital, a hedge fund investment 
company, at the sum of $607,000 as of the commencement date of this action and awarded 
the plaintiff 35% thereof, equitably distributed certain financial accounts, awarded the 
plaintiff maintenance of $4,000 per month for 17 months and child support of $3,500 per 
month, directed the parties to pay their pro rata share of the child’s undergraduate tuition 
up to a SUNY cap until emancipation if he should attend college, and directed the defendant 
to pay 64.49% of carrying charges on the marital residence pending its sale. The judgment 
of divorce did not equitably distribute a New York 529 College Savings Plan account for the 
child. The Appellate Division modified the judgment. It observed that where a party 
contributes his or her separate property toward the purchase of a marital asset, such as a 
marital residence, the party should be given a credit for the amount so contributed prior to 
the equitable division of the asset”. Here, the Supreme Court providently exercised its 
discretion in awarding the defendant a separate property credit of $2,117,650 with respect 
to the purchase of the marital residence. The record demonstrated that the balance due at 
closing was funded with monies gifted to the defendant from his parents, traced through 
the defendant’s individual accounts, and used to satisfy the closing obligations. Similarly, 
the court providently exercised its discretion in directing that brokerage commissions and 
closing costs be deducted from the gross sale price of the marital residence before 
applying the separate property credit in favor of the defendant and distributing the 
remaining equity between the parties. The court did not improvidently exercise its 
discretion in directing the defendant to pay 64.49% of the carrying charges on the marital 
residence until its sale, because this provision was expressly limited in duration and 
tracked the parties’ Child Support Standards Act pro rata shares, the evidence supported 
the conclusion that the defendant possessed the financial ability to meet these expenses, 
and the directive incentivized cooperation among the parties to effectuate a sale. However, 
it held that it was premature for the Supreme Court to direct the defendant to contribute to 
the college expenses of the parties’ child. When college is several years away, and no 
evidence is presented as to the child’s academic interests, ability, possible choice of 
college, or what his or her expenses might be, a directive compelling a parent to pay for 
those expenses is premature and not supported by the evidence. At the time of trial, the 
parties’ child was five years old, and therefore, it was premature for the court to direct the 
defendant to contribute to the child’s college expenses. Although the Supreme Court did 
not equitably distribute the New York 529 College Savings Plan account for the child, the 
parties identified this account as marital property. Accordingly, it modified the judgment of 
divorce to reflect that this account was marital property and that the parties share an equal 
interest therein. 
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Father's request to call the parties' oldest child as a witness, properly denied, where the 
father failed to demonstrate the relevance of this proposed testimony. 
 
In Pontillo v Pearce, --- N.Y.S.3d ----, 2025 WL 3223684 (Mem), 2025 N.Y. Slip Op. 06324 (2 
Dept., 2025) a proceeding to terminate the father's child support obligation, the  Appellate 
Division affirmed an order which denied the father's motion pursuant to CPLR 4404(b) to set 
aside the amended order and for a new trial. It observed that the court which renders a 
judgment or order may relieve a party from it upon the ground of newly-discovered 
evidence which, if introduced at trial, would probably have produced a different result 
(CPLR 5015[a][2]). Newly discovered evidence is evidence that was in existence but 
undiscoverable with due diligence at the time of the original order or judgment. Here, the 
evidence offered by the father, which consisted of, inter alia, the testimony of the parties' 
oldest child from a subsequent proceeding, was not in existence at the time of the issuance 
of the amended order. Thus, this testimony did not meet the criteria for newly discovered 
evidence. The Appellate Division also held that the Family Court providently exercised its 
discretion in denying the father's request to call the parties' oldest child as a witness, as the 
father failed to demonstrate the relevance of this proposed testimony (citing People v. Lin 
Li, 207 A.D.3d 566, 569–570, 172 N.Y.S.3d 72; Matter of Gansburg v. Behrman, 167 A.D.3d 
882, 883, 90 N.Y.S.3d 1). 
 

Author’s Comment: 

 

In Gansburg v Behrman, 167 A.D.3d 882, 90 N.Y.S.3d 1 (2 Dept., 2018), the parties, who were 

the parents of the subject child, divorced in 2013. The father subsequently commenced 

related proceedings to modify the custody and parental access provisions of the parties' 

judgment of divorce. The matters proceeded to a hearing, and at the close of the father's 

case, the Family Court, in effect, granted the mother's motion to dismiss the father's 

petitions based on the father's failure to establish a prima facie case of a change of 

circumstances which might warrant modification. The Appellate Division affirmed. It 

explained that evidence is relevant if it has “‘any tendency to make the existence of any fact 

that is of consequence to the determination of the action more probable or less probable 

than it would be without the evidence. ” (People v. Davis, 43 N.Y.2d 17, 27, 400 N.Y.S.2d 735, 

371 N.E.2d 456). Here, the Family Court providently exercised its discretion in precluding 

the father from presenting testimony from a psychiatrist, as there was no indication that the 

psychiatrist's testimony would have been relevant to the issue of changed circumstances, 

the threshold issue in the case The father, through his attorney, indicated only that the 

psychiatrist was a trauma expert and that the psychiatrist had determined that the child had 

been “traumatized.” However, the father had not alleged in any of his pleadings that the 

child had been traumatized or that this alleged trauma constituted a change in 

circumstances necessitating a modification of custody or parental access. Nor did the 

father or his attorney specify the nature of the alleged trauma or how it related to the 

mother's custody of the child or the father's parental access to the child. The father's vague 

allegations of trauma, with no apparent connection to the existing custody and parental 

access arrangements, did not demonstrate that the psychiatrist's testimony would be 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978144635&pubNum=0000605&originatingDoc=I16646dd003c211e9a99cca37ea0f7dc8&refType=RP&fi=co_pp_sp_605_27&originationContext=document&transitionType=DocumentItem&ppcid=e6819bd33ec54be0bec248bfc343de74&contextData=(sc.DocLink)#co_pp_sp_605_27
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978144635&pubNum=0000605&originatingDoc=I16646dd003c211e9a99cca37ea0f7dc8&refType=RP&fi=co_pp_sp_605_27&originationContext=document&transitionType=DocumentItem&ppcid=e6819bd33ec54be0bec248bfc343de74&contextData=(sc.DocLink)#co_pp_sp_605_27
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relevant to the issue of whether there was “a subsequent change of circumstances such 

that modification is required to ensure the best interests of the child”. 

 
 
Appellate Division, Fourth Department 
 
 
New York does not recognize an adoption proceeding as a custody proceeding. 
 
In Matter of Adoption of Cason C., --- N.Y.S.3d ----, 2025 WL 3249811, 2025 N.Y. Slip Op. 
06401(4th Dept, 2025) the Appellate Division held that New York does not recognize an 
adoption proceeding as a custody proceeding (Mazur v. Mazur [Appeal No. 1], 207 A.D.2d 
61, 67, 621 N.Y.S.2d 817 [4th Dept. 1994]), and therefore the New York adoption proceeding 
therefore was not a collateral attack on the custody determination in the Texas divorce 
decree that, inter alia, provided the father with supervised visitation rights. Further, the 
court has subject matter jurisdiction over proceedings to adopt children born in other 
states and to adjudicate disputes between residents and nonresidents. 
 

 
Bari Brandes Corbin is counsel to The Law Firm of Joel R. Brandes, P.C. She is the co-
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