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Welcome to Bits and Bytes, ™ an electronic newsletter written by Joel R. Brandes of The 

Law Firm of Joel R. Brandes, P.C.,  43 West 43rd Street, Suite 34, New 
York, New York 10036. Telephone: (212) 859-5079, email to: 
joel@nysdivorce.com. Website: www.nysdivorce.com  

  
Joel R. Brandes is the author of the treatise Law and the Family New 
York, 2024-2025 Edition (12 volumes) as well as Law and the Family New 
York Forms 2024 Edition (5 volumes) (both Thomson Reuters) and 

the New York Matrimonial Trial Handbook  (Bookbaby, 2017). His “Law and the Family” 
column is a regular feature in the New York Law Journal.  
 

The Law Firm of Joel R. Brandes, P.C. concentrates its statewide law practice 
on appeals in divorce, equitable distribution, custody, and family law cases as well as post-
judgment enforcement and modification proceedings. Mr. Brandes also serves as counsel 
to attorneys with all levels of experience assisting them with their difficult appeals and 

litigated matters. Mr. Brandes has been recognized by the New York Appellate Division as a 
"noted authority and expert on New York family law and divorce.”    
 
 

The New York Matrimonial Trial Handbook 2d Edition (Bookbaby, 2024) by Joel 
R. Brandes of the New York Bar is now available at Bookbaby. This Second 
Edition includes changes in the law and important cases decided by the New 
York courts since the First Edition was published in 2017. It is current through 
September 1, 2024. It contains additional questions for the examination of 

witnesses, and covers the recent revisions to the Diagnostic and Statistical Manual of 
Mental Disorders (DSM-5 TR) and the new APA Guidelines for Child Custody Evaluations. It 
is now available in a softcover edition at Bookbaby, and can be pre-ordered at Amazon and 
Barnes & Noble. It will be available soon in Kindle and ebook editions.  The New York 
Matrimonial Trial Handbook 2d Edition includes: (1) a new chapter titled Preserving the 
Right to Appeal;  (2) 30 new sections; and (3) revisions to matrimonial court rules 22 
NYCRR 202.16, 22 NYCRR 202.16-a, 22 NYCRR 202.16-b, and 22 NYCRR 202.18. 
 

The New York Matrimonial Trial Handbook 2d Edition (Bookbaby, 2024) is a “how to” 
book that focuses on the procedural and substantive law, and law of evidence you need to 
know for trying a matrimonial action and custody case. It has extensive coverage of the 
testimonial and documentary evidence necessary to meet the burdens of proof. There 
are thousands of suggested questions for the examination and cross-examination of the 
parties and expert witnesses.  

https://store.legal.thomsonreuters.com/law-products/Treatises/Law-and-The-Family-New-York-2021-2022-ed-New-York-Practice-Library/p/106739606
https://store.legal.thomsonreuters.com/law-products/Treatises/Law-and-The-Family-New-York-2021-2022-ed-New-York-Practice-Library/p/106739606
https://store.legal.thomsonreuters.com/law-products/Treatises/Law-and-The-Family-New-York-Forms-2019-ed-New-York-Practice-Library/p/106618913
https://store.legal.thomsonreuters.com/law-products/Treatises/Law-and-The-Family-New-York-Forms-2019-ed-New-York-Practice-Library/p/106618913
https://store.bookbaby.com/bookshop/book/index.aspx?bookurl=new-york-matrimonial-trial-handbook1
https://store.bookbaby.com/book/new-york-matrimonial-trial-handbook-2nd?srsltid=AfmBOooMD7HoDRYoUvP6jgjHgXJW4E1UseEHSpq0itcrCbEA7XJBsvrS
https://store.bookbaby.com/book/new-york-matrimonial-trial-handbook-2nd?srsltid=AfmBOooMD7HoDRYoUvP6jgjHgXJW4E1UseEHSpq0itcrCbEA7XJBsvrS
https://store.bookbaby.com/book/new-york-matrimonial-trial-handbook-2nd?srsltid=AfmBOooMD7HoDRYoUvP6jgjHgXJW4E1UseEHSpq0itcrCbEA7XJBsvrS
https://www.amazon.com/New-York-Matrimonial-Trial-Handbook/dp/B0DNRZPXZP/ref=sr_1_fkmr0_1?crid=CGZ21PTK0J10&dib=eyJ2IjoiMSJ9.lzSwJwM1-Pnw5xlSZLT0lsZOo4szoOaankjmHwLtSz8.i15YzrHFMws06k9qD4wNYyMNxBpb3068VRYyU1v6waU&dib_tag=se&keywords=new+york+matrimonial+trial+handbook+2d&qid=1733153444&s=books&sprefix=new+york+matrimonial+trial+handbook+2d+%2Cstripbooks%2C82&sr=1-1-fkmr0
https://www.barnesandnoble.com/w/new-york-matrimonial-trial-handbook-2nd-joel-r-brandes/1146592131?ean=9798350981476
https://store.bookbaby.com/book/new-york-matrimonial-trial-handbook-2nd?srsltid=AfmBOooMD7HoDRYoUvP6jgjHgXJW4E1UseEHSpq0itcrCbEA7XJBsvrS
https://store.bookbaby.com/bookshop/book/index.aspx?bookURL=New-York-Matrimonial-Trial-Handbook1&b=p_fr-ho-bl
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Recent Legislation 
 
 
Crime of Adultery Repealed 
 
Laws of 2024, Chapter 462 effective November 22, 2024, repealed the crime of adultery 
(Penal Law 255.17) in New York. 
 
Family Court Act §812 amended effective November 25, 2024 
 
Family Court Act §812 was amended to expand the definition of "members of the same 
family or household" to include persons who are “related by consanguinity or affinity to 
parties who are or have been in an intimate relationship”. Family Court Act §812 (f) was 
added to provide that for purposes of article 8 of the Family Court Act, “members of the 
same family or household” shall include persons who are related by consanguinity or 
affinity to parties who are or have been in an intimate relationship as defined in Family 
Court Act §812 (e). Laws of 2024, Chapter Ch 541, § 2, effective November 25, 2024. There 
was an identical amendment to the criminal procedure law. 
 
Domestic Relations Law §240 (1-b) (5) (iv) was amended by Laws of 2024, Chapter 327, and 
effective September 27, 2024, to read as follows: 
 
 (iv) at the discretion of the court, the court may attribute or impute 
 income from such other resources as may be available to the parent, 
 including, but not limited to: 
 (A) non-income producing assets, 
 (B) meals, lodging, memberships, automobiles or other perquisites that 
 are provided as part of compensation for employment to the extent that 
 such perquisites constitute expenditures for personal use, or which 
 expenditures directly or  indirectly confer personal economic 
 benefits, 
 (C) fringe benefits provided as part of compensation for employment, 
 and 
 (D) money, goods, or services provided by relatives and friends; 
 In determining the amount of income that may be attributed or imputed, 
 the court shall consider the specific circumstances of the parent, to 
 the extent known, including such factors as the parent's assets, residence, employment 
and earning history, job skills, educational attainment, literacy, age, health, criminal record 
and other employment barriers, record of seeking work, the local job market, the availability 
of  employers willing to hire the parent, prevailing earnings level in the 
 local community, and other relevant background factors such as the age, 
 number, needs, and care of the children covered by the child support 
 order. Attribution or imputation of income shall be accompanied by  
 specific written findings identifying the basis or bases for such determination utilizing 
factors required or permitted to be considered pursuant to this clause. 
 
 

https://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(IB19C2CC0AB-B411EFB7BC8-F769328D48B)&originatingDoc=N77C46041ACF811EFA96CBFDE5D89820A&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.AlertsClip)


3 
 
 
 
 

Domestic Relations Law §240 (1-b) (5) (v) was amended by Laws of 2024, Chapter 327, and 
effective September 27, 2024 to read as follows: 
 
(v) an amount imputed as income based upon the parent's former 
resources or income, if the court determines that a parent has reduced 
 resources or income in order to reduce or avoid the parent's obligation 
for child support. However, incarceration shall not be considered 
voluntary unemployment. 
 
Domestic Relations Law §240 (1-b) (k) was amended by Laws of 2024, Chapter 327, effective 
September 27, 2024 to read as follows: 
 
(k) When a party has defaulted and/or the court is otherwise presented 
with insufficient evidence to determine gross income,  
the support obligation shall be based on available information about the specific 
circumstances of the parent, in accordance with clause (iv) of subparagraph five of 
paragraph (b) of this subdivision. Such order may be retroactively modified upward, without 
a showing of change in circumstances. 
 
Domestic Relations Law §236 (B) (9) (b) (2) (i) was amended by Laws of 2024, Chapter 327, 
and effective September 27, 2024 to read as follows: 
 
(i) The court may modify an order of child support, including an order 
incorporating without merging an agreement or stipulation of the 
parties, upon a showing of a substantial change in circumstances. 
Incarceration shall not be considered voluntary unemployment and shall 
not be a bar to finding a substantial change in circumstances. 
 
Family Court Act 413 (1)(b)(5)(iv) was amended by Laws of 2024, Chapter 357, effective 
September 27, 2024, to read as follows: 
 
 (iv) at the discretion of the court, the court may attribute or impute 
 income from such other resources as may be available to the parent, 
 including, but not limited to: 
 (A) non-income producing assets, 
 (B) meals, lodging, memberships, automobiles or other perquisites that 
 are provided as part of compensation for employment to the extent that 
 such perquisites constitute expenditures for personal use, or which 
 expenditures directly or  indirectly confer personal economic  benefits, 
 (C) fringe benefits provided as part of compensation for employment, 
 and 
 (D) money, goods, or services provided by relatives and friends; 
 In determining the amount of income that may be attributed or imputed, 
 the court shall consider the specific circumstances of the parent, to 
 the extent known, including such factors as the parent's assets, residence, employment 
and earning history, job skills, educational attain ment, literacy, age, health, criminal record 
and other employment barriers, record of seeking work, the local job market, the availability 
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of  employers willing to hire the parent, prevailing earnings level in the  local community, 
and other relevant background factors such as the age, 
 number, needs, and care of the children covered by the child support 
 order. Attribution or imputation of income shall be accompanied by 
 specific written findings identifying the basis or bases for such determination utilizing 
factors required or permitted to be considered pursuant to this clause. 
 
Family Court Act 413 (1) (b) (5) (v) was amended by Laws of 2024, Chapter 357, effective 
September 27, 2024, to read as follows: 
 
(v) an amount imputed as income based upon the parent's former resources or income, if 
the court determines that a parent has reduced resources or income in order to reduce or 
avoid the parent's obligation for child support; provided that incarceration shall not be 
considered voluntary unemployment;  
 
Family Court Act 413 (1)(k) was amended by Laws of 2024, Chapter 357, effective 
September 27, 2024, to read as follows: 
 
(k) When a party has defaulted and/or the court is otherwise presented 
with insufficient evidence to determine gross income,  
the support obligation shall be based on 
available information about the specific circumstances of the parent, in 
accordance with clause (iv) of subparagraph five of paragraph (b) of 
this subdivision. Such order may be retroactively modified upward, with- 
out a showing of change in circumstances. 
 
Family Court Act 451 (3)(a) was amended by Laws of 2024, Chapter 357, effective 
September 27, 2024, to read as follows: 
 
(a) The court may modify an order of child support, including an order 
incorporating without merging an agreement or stipulation of the 
parties, upon a showing of a substantial change in circumstances. 
Incarceration shall not be considered voluntary unemployment and shall 
not be a bar to finding a substantial change in circumstances. 
 
 

22 NYCRR 202.5 (e) of the Uniform Rules for the Supreme Court and the County Court, was 
amended effective December 2, 2024, to remove “or a proceeding pursuant to article 81 of 
the mental hygiene law” from the first sentence of subdivision (1)  and to add subdivision 
(e)(5), to read as follows: 

 

(e) Omission or Redaction of Confidential Personal Information. 
(1) Except in a matrimonial action, or a proceeding in surrogate's court, or as otherwise 
provided by rule or law or court order, and whether or not a sealing order is or has been 
sought, the parties shall omit or redact confidential personal information in papers 
submitted to the court for filing. For purposes of this rule, confidential personal information 
(“CPI”) means: 
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i. the taxpayer identification number of an individual or an entity, including a social security 
number, an employer identification number, and an individual taxpayer identification 
number, except the last four digits thereof; 
ii. the date of an individual's birth, except the year thereof; 
iii. the full name of an individual known to be a minor, except the minor's initials; 
iv. a financial account number, including a credit and/or debit card number, a bank account 
number, an investment account number, and/or an insurance account number, except the 
last four digits or letters thereof; and 
v. any of the documents or testimony in a matrimonial action protected by Domestic 
Relations Law section 235 or evidence sealed by the court in such an action which are 
attached as exhibits or referenced in the papers filed in any other civil action. For purposes 
of this rule, a matrimonial action shall mean: an action to annul a marriage or declare the 
nullity of a void marriage, an action or agreement for a separation, an action for a divorce, 
or an action or proceeding for custody, visitation, writ of habeus corpus, child support, 
maintenance or paternity. 
(2) The court sua sponte or on motion by any person may order a party to remove CPI from 
papers or to resubmit a paper with such information redacted; order the clerk to seal the 
papers or a portion thereof containing CPI in accordance with the requirement of 22NYCRR 
§ 216.1 that any sealing be no broader than necessary to protect the CPI; for good cause 
permit the inclusion of CPI in papers; order a party to file an unredacted copy under seal for 
in camera review; or determine that information in a particular action is not confidential. 
The court shall consider the pro se status of any party in granting relief pursuant to this 
provision. 
(3) Where a person submitting a paper to a court for filing believes in good faith that the 
inclusion of the full confidential personal information described in subparagraphs (i) to (iv) 
of paragraph (1) of this subdivision is material and necessary to the adjudication of the 
action or proceeding before the court, he or she may apply to the court for leave to serve 
and file together with a paper in which such information has been set forth in abbreviated 
form a confidential affidavit or affirmation setting forth the same information in 
unabbreviated form, appropriately referenced to the page or pages of the paper at which the 
abbreviated form appears. 
(4) The redaction requirement does not apply to the last four digits of the relevant account 
numbers, if any, in an action arising out of a consumer credit transaction, as defined in 
subdivision (f) of section one hundred five of the civil practice law and rules. In the event 
the defendant appears in such an action and denies responsibility for the identified 
account, the plaintiff may without leave of court amend his or her pleading to add full 
account or CPI by (i) submitting such amended paper to the court on written notice to 
defendant for in camera review or (ii) filing such full account or other CPI under seal in 
accordance with rules promulgated by the chief administrator of the courts. 
(5) Whenever an application is submitted to a court seeking a change of name pursuant to 
Civil Rights Law Article 6, change of sex designation pursuant to Civil Rights Law Article 6-
a, or both forms of relief in a combined application, then: 
i. the application shall be immediately deemed sealed upon filing; 
ii. the clerk of the court shall take all reasonable steps necessary to seal and safeguard the 
applicant's current name, proposed new name, current sex designation, proposed new sex 
designation, residential and business addresses, telephone numbers, and any other 
information contained in any pleadings or papers submitted to the court in connection with 
the application to prevent inadvertent or unauthorized use or disclosure while the matter is 
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pending, including, but not limited, ensuring that such an application proceeds with an 
anonymous caption, until a determination or further order is issued by the Court; 
iii. where such application is sealed, the clerk of the court shall not allow any person, other 
than the party or the attorney or counsel for the party, to access the application, except by 
order of the Court; and 
iv. prior to the entry of a final determination or order on such an application, the Court must 
decide whether any legal basis is present so as to support maintaining the sealing imposed 
in accordance with this rule, and, where an application and/or any document submitted in 
support of it will not remain sealed, the Court should order the applicant to submit a 
complete copy of the application with all confidential personal information redacted and/or 
removed in accordance with Rule 202.5(e) if the applicant has not done so before any 

unsealing order takes effect. (2024 AO/286/24, NY Order 24-0022) 
 
 
Appellate Division, First Department 
 
 
Failure to include the trial transcript in the record on appeal, a necessary element of an 
appellate record, required dismissal of the appeal. 

 
In Lewis v Thomas, --- N.Y.S.3d ----, 2024 WL 4845127 (Mem), 2024 N.Y. Slip Op. 05832 (1st 
Dept., 2024) the Appellate Division held that the defendant’s failure to include the trial 
transcript in the record on appeal, a necessary element of an appellate record (see CPLR 
5526), required dismissal of the appeal. The lack of a trial transcript rendered meaningful 
appellate review of the matter impossible. 
 
Editors note: CPLR 5525(b) provides that no transcript is necessary where the appeal is 
from a judgment entered on a referee’s report or a decision of the court made after a non-
jury trial if the appellant relies only upon exceptions to rulings on questions of law made 
after the case is finally submitted. 
 
 
Family Court properly dismissed the petition for an extension of an order of protection 
where petitioner failed to make a showing of good cause under FCA § 842. She did not 
show that an extension was necessary to prevent a recurrence of domestic violence, as she 
did not testify about incidents that would support specific claims of continued violence 
against her 
   
In Matter of E.Y.A.-G., v. S.B., --- N.Y.S.3d ----, 2024 WL 4775336 (Mem), 2024 N.Y. Slip Op. 
05632 (1st Dept.,2024) the Appellate Division affirmed an order of the Family Court Act 
insofar as it dismissed the petitions for violation of an order of protection dated February 
25, 2019 and for an order of protection. It observed that Family Court properly dismissed 
the violation petition because petitioner failed to make a showing of good cause under 
Family Court Act § 842 to extend the prior February 25, 2019 order of protection. At the 
inquest, petitioner did not show that an extension was necessary to prevent a recurrence of 
domestic violence, as she did not testify about incidents that would support specific claims 
of continued violence against her, nor did she testify that respondent violated any of the 
prior orders of protection (see Matter of Ironelys A. v. Jose A., 140 A.D.3d 473, 474, 31 
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N.Y.S.3d 878 [1st Dept. 2016]). Rather, she testified that respondent had not telephoned her 
and she had no idea how to contact him until his counsel responded to the appeal she filed 
regarding the dismissal of the Washington State divorce proceeding. 
  

 
Appellate Division, Second Department 
 
 
The best evidence rule requires the production of an original writing where its contents are 
in dispute and are sought to be proven. Secondary evidence may be admitted upon findings 
that the proponent of the substitute has sufficiently explained the unavailability of the 
primary evidence and has not procured its loss or destruction in bad faith 
 
In Deutsch v Deutsch, --- N.Y.S.3d ----, 2024 WL 4830380, 2024 N.Y. Slip Op. 05786 (2d 
Dept.,2024) the parties were married on September 10, 1998. In December 2018, the plaintiff 
commenced the action for a divorce and moved to enforce a postnuptial agreement she 
alleged she and the defendant entered into in August 2000. The plaintiff attested that the 
defendant stole and destroyed the original postnuptial agreement, and she submitted a 
purported copy of the postnuptial agreement, which was unsigned and undated. The 
defendant contended that he did not steal or destroy the original postnuptial agreement and 
that the purported copy of the postnuptial agreement was not an accurate portrayal of the 
original. Supreme Court denied the motion. The Appellate Division affirmed. It held that the 
best evidence rule requires the production of an original writing where its contents are in 
dispute and are sought to be proven (Stathis v. Estate of Karas, 130 A.D.3d 1008, 1009, 14 
N.Y.S.3d 446; see Mutlu v. Mutlu, 177 A.D.3d 979, 980, 115 N.Y.S.3d 339). Under an exception 
to the rule, secondary evidence of the contents of an unproduced original may be admitted 
upon threshold factual findings by the trial court that the proponent of the substitute has 
sufficiently explained the unavailability of the primary evidence and has not procured its 
loss or destruction in bad faith (Schozer v. William Penn Life Ins. Co. of N.Y., 84 N.Y.2d 639, 
644). The proponent of the secondary evidence has the heavy burden of establishing, 
preliminarily to the court’s satisfaction, that it is a reliable and accurate portrayal of the 
original. As a threshold matter, the trial court must be satisfied that the proffered evidence 
is authentic and correctly reflects the contents of the original before ruling on its 
admissibility. Even though the plaintiff sufficiently explained the unavailability of the 
original postnuptial agreement, she failed to meet her heavy burden of establishing that the 
proffered copy was a reliable and accurate portrayal of the original. Although the plaintiff’s 
former counsel attested that he retained a final, unsigned digital copy of the postnuptial 
agreement, which was purportedly identical to the original postnuptial agreement signed by 
the parties, the digital copy contained grammatical errors and different fonts throughout the 
document. Since the defendant contended that the copy submitted by the plaintiff was not 
an accurate portrayal of the original, the plaintiff failed to establish her heavy burden of 
showing that the proffered copy was reliable and accurate.  

 
Petition for order of protection dismissed where peititoner failed to establish, prima facie, 
that the respondent committed acts constituting a family offense based on allegations 
actually charged in the petition 

 
In Boutin v Boutin, ---.Y.S.3d ----, 2024 WL 4758550, 2024 N.Y. Slip Op. 05590 
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2024 WL 4758550 (2d Dept., 2024) the Appellate Division affirmed an order of the Family 
Court which granted  respondent’s motion to dismiss the petition against her  husband for 
failure to establish a prima facie case. It held that in determining a motion to dismiss for 
failure to establish a prima facie case, the evidence must be accepted as true and given the 
benefit of every reasonable inference which may be drawn therefrom. The question of 
credibility is irrelevant, and should not be considered. However, the petitioner’s case may 
not be based upon allegations not charged in the petition (Matter of Czop v. Czop, 21 A.D.3d 
958, 959, 801 N.Y.S.2d 63). Petitioner failed to establish, prima facie, that the respondent 
committed acts constituting a family offense based on allegations actually charged in the 
petition. Accordingly, the Family Court did not err in granting the respondent’s motion to 
dismiss. 

 
Appellate Division, Fourth Department 
 
 
The unilateral removal of the child from the jurisdiction is a factor for the court’s 
consideration on a petition for relocation, an award of custody must be based on the best 
interests of the child and not a desire to punish the recalcitrant parent 
 
In Matter of Rodriguez v Young,--- N.Y.S.3d ----, 2024 WL 4798378, 2024 N.Y. Slip Op. 05705 
(4th Dept.., 2024) the Appellate Division affirmed an order which  granted the mother 
permission to relocate with the child to New York City. It found that the mother established 
at the hearing that she has been the primary caregiver of the child and that the father’s 
visitation with the child was inconsistent. Although the unilateral removal of the child from 
the jurisdiction is a factor for the court’s consideration, an award of custody must be based 
on the best interests of the child and not a desire to punish the recalcitrant parent. The 
mother testified that she initially planned a temporary move to New York City to care for her 
mother, who was undergoing cancer treatment. While in New York City, the mother, who 
had lost her job, apartment, and car due to the COVID-19 pandemic, was able to obtain 
suitable housing and full-time, salaried employment. The father had no accustomed close 
involvement in the child’s everyday life” and thus it concluded that the need to give 
appropriate weight to the feasibility of preserving the relationship between the noncustodial 
parent and the child through suitable visitation arrangements did not take precedence over 
the need to give appropriate weight to the necessity for the relocation. 
  
 
Supreme Court 
 
 
Supreme Court holds that as to surrogacy agreements, strict compliance with Part 4 of 
Article 5-C is not required. The Court may enforce surrogacy agreements that substantially 
comply with the requirements (FCA §§ 581-203[e] and 581-407). 
 
In  Matter of Parentage of Anonymous,  --- N.Y.S.3d ----, 2024 WL 4821566, 2024 N.Y. Slip Op. 
24290 (Sup Ct, 2024) the petitioners, the intended parents of the subject child, entered into 
an egg-donor agreement with the egg donor, and using the genetic material from one 
petitioner and egg from the donor, created an embryo. Thereafter, the intended parents 
executed a Surrogacy Agreement. At the time the Surrogacy Agreement was executed, the 
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intended parents had resided in New York State for at least six months, and the surrogate 
resided in Ontario, Canada. The surrogate became pregnant with the parties’ embryo and, 
the surrogate gave birth to the subject child, V., in Ontario, Canada. The statement of live 
birth issued by Ontario lists the intended parents, petitioners J.Z. and B.S., as the parents of 
the subject child, V. Petitioners have resided in New York since, at least, February of 2017 
and currently resided in New York County. The Court granted their motion pursuant to the 
Parent Security Act, Article 5-C of the Family Court Act, for an order and judgment of 
parentage declaring them to be the legal parents of V. Notably, the Egg-Donor and 
Surrogacy Agreements pre-dated the Parent Security Act.  The Court observed that Family 
Court Act (”FCA”) § 581-701 instructs that the legislation underpinning parentage matters, 
such as this, is remedial and is “to be construed liberally to secure the beneficial interests 
and purposes thereof for the best interests of the child”. As to surrogacy agreements, strict 
compliance with Part 4 of Article 5-C is not required, and the Court may enforce surrogacy 
agreements that substantially comply with the requirements (FCA §§ 581-203[e] and 581-
407). While FCA § 581-206 contemplates a parentage petition being brought prior to the 
child’s birth or within 180 days of the birth, it declares that continuing jurisdiction should be 
subject to DRL § 76 (entitled “Initial Child Custody Jurisdiction”); however, DRL § 76 does 
not address continuing jurisdiction, instead DRL § 76-a does. Furthermore, FCA § 581-206 
provides that after the child reaches 180 days old, the Court’s continuing jurisdiction 
lapses, in direct contravention of the UCCJEA. The Court observed that the Practice 
Commentary to FCA § 581-206 generously describes this section as “problematic,” and 
advises practitioners to “simply disregard” the 180-day limitation and abide the provisions 
of the UCCJEA which have long established jurisdiction over children until they reach 19 
years old (citing Professor Merril Sobie, Practice Commentaries McKinney’s Consolidated 
Laws of NY, Family Court Act § 581-206). It noted that although FCA § 581-206 is a relatively 
new statute, courts have begun disregarding its jurisdictional limitations, in favor of the 
UCCJEA (see e.g. Matter of Sabastian N. (Amy Z. — Lisa N.), 83 Misc 3d 514 [Fam. Ct., Erie 
County 2024]]). The Court found that although the subject child was born in 2018, FCA § 
581-206 does not bar the proceeding, and jurisdiction under the UCCJEA was proper. The 
surrogacy agreement substantially complied with the Parent Security Act, even though it 
predated the act. The surrogate was over the age of 21, had not provided the egg for 
conception, completed a medical evaluation, gave informed consent, and was represented 
by independent legal counsel. While the surrogate was not a U.S. citizen, the petitioners 
were both residents of New York. Furthermore, the totality of the surrogacy agreement 
reflected that the surrogate had the right to make all health and welfare decisions regarding 
the pregnancy, utilize medical personnel of her choosing in consultation with the 
petitioners, and was provided with comprehensive health and life insurance policies. Thus, 
the absence of an acknowledgment of receipt of the “Surrogate Bills of Rights” in the 
surrogacy agreement was not fatal. The Court found the parties’ surrogacy agreement 
substantially complied with the FCA and the proposed order of parentage is properly 
issued. 
 
 
Supreme Court holds that attorney retained as consultant to pro se litigant must file of 
written engagement agreements and statement of client’s rights with a Notice of 
Appearance in circumstances where a domestic relations matter action has been 
commenced. 
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In P.M., v. J.M., 84 Misc.3d 262, 219 N.Y.S.3d 541 (Sup. Ct., 2024) the plaintiff, identified 
himself to the court as a self-represented litigant having entered into a “consulting” 
agreement with his former Attorney #2. The Supreme Court observed that CPLR § 321(d) 
permits limited scope appearances and 22 NYCRR Part § 1400 contains the rules for 
attorney in domestic relations matters.  It observed that one author noted that as used in 
that rule “We believe that the words ‘preliminary to’ are intended to make the rule applicable 
to any consultation regarding such claim, action or proceeding which results in the 
commencement of such claim, action or proceeding which results in the commencement of 
such a claim, action or proceeding within a reasonable time after the consultation.” (Citing 
Law & The Family NY Forms § 4:1 [2d]). The Court pointed out that the rules require the 
execution of written engagement agreements and execution statement of client’s rights and 
responsibilities, followed by filing them with the Court with a Notice of Appearance in 
circumstances where a domestic relations matter action or proceeding has been 
commenced. To the extent that attorneys take the position that by acting in a “consulting” 
capacity they may avoid compliance with the Court Rules and law, the Court rejected such 
a position. Accepting such a position would permit attorneys in domestic relations matters 
to circumvent the oversight intended by these Court Rules by entering into such 
“consulting” agreements in contravention of the public policy seeking to protect clients of 
attorneys in domestic relations matters which prompted the adoption of the aforementioned 
Court Rules. 
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