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Welcome to Bits and Bytes, ™ an electronic newsletter written for the New York divorce and 

family law bench and bar, distributed as a public service by The Law Firm 
of Joel R. Brandes, P.C.,  43 West 43rd Street, Suite 34, New York, New 
York 10036. Telephone: (212) 859-5079, email to: joel@nysdivorce.com.   
 
The Law Firm of Joel R. Brandes P.C. advises and works with 
attorneys, as a consultant, co-counsel, as an expert, or 
appellate counsel on divorce and family law appeals, and 
complex divorce, custody and international child abduction 

litigation pending in all of the state and federal courts in New York. We assist 
attorneys with trial preparation, and all aspects of a trial or appeal, including 
drafting questions for the examination and cross-examination of witnesses and 
experts.   
 
 

The New York Matrimonial Trial Handbook by Joel R. Brandes is 
available in Bookstores and online in the print edition at the 
Bookbaby Bookstore,  Amazon,  Barnes & Noble, Goodreads and 
other online book sellers. For information click on this link .  It is 
also available in Kindle ebook editions and electronic editions at 
the Joel R. Brandes Consulting Services and Bookstore website.  
 

 

New Website for Lawyers 

Trial of a New York Matrimonial and Custody Action (www.nysdivorce.net)  deals with the 
trial of a New York matrimonial and custody action. It focuses on the procedure and rules of 
evidence for the trial of a New York matrimonial action or custody case, and contains 
questions for the examination and cross-examination of witnesses. 
 

Recent Legislation 

 

Laws of 2019, Ch 523, enacted and effective November 20, 2019, amended Family Court 
Act § 412(2)(d), Domestic Relations Law § 236[B](5-a) (b)(5) and Domestic Relations Law 
§ 236[B](6)(b)(4)  
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 Laws of 2019, Ch 523, enacted and effective November 20, 2019, amended the 
Family Court Act and the Domestic Relations Law to change the biennial date of 
adjustment of the "income cap" under the maintenance guidelines law to coincide with 
the biennial adjustment date of the "income cap" under the Child Support Standards Act. 
Family Court Act § 412(2)(d), Domestic Relations Law § 236B(5-a)(b)(5) and § 
236B(6)(b)(4) were amended to fix the date of the biennial adjustment of the temporary, 
post-divorce and spousal maintenance "income caps" at March 1" rather than January 
31', as currently provided. By making the date March 1st rather than January 31st, the 
adjustment of the maintenance income cap would coincide with the date of adjustment of 
the child support combined parental income cap, as well as the date of adjustment of the 
federal poverty income level and self-support reserve. 
 
 The maintenance guidelines law which was enacted in 2015 provided that the 
maintenance income cap would be set initially at $175,000 and would increase pursuant 
to an adjustment formula keyed to increases in the CPI on January 31, 2016 and every 
two years thereafter. January 31' was the date set for adjustment of the temporary 
maintenance income cap under the temporary maintenance law, enacted in 2010, in 
effect prior to enactment of the maintenance guidelines law. It also was the date that the 
child support combined income cap pursuant to the Child Support Standards Act would 
have been adjusted.  
 
 However, effective January 31, 2016, the date of adjustment of the Child Support 
Combined Income Cap was changed to March 1" rather than January 31' to conform with 
the date of adjustment of the self-support reserve pursuant 
to Social Services Law § 111-I (2)(b).  
 
 The adjustment date of the maintenance income cap was changed so that  
the adjustments in the maintenance and child support income caps all occur at the same 
time.  
 

Family Court Act § 412(2)(d) was amended to read as follows:  

 (d) "income cap" shall mean up to and including one hundred  eighty-four  
thousand  dollars  of  the  payor's  annual  income; provided, however, beginning March  
first,  two thousand twenty and every two years thereafter, the income cap amount shall 
increase by the sum of the average annual percentage changes  in  the  consumer  price  
index  for  all urban consumers (CPI-U) as published by the United States  department  of  
labor  bureau  of  labor statistics for the prior two years multiplied by the then income cap 
and then  rounded  to  the nearest one thousand dollars. The office of court administration 
shall determine and publish the income cap. (Laws of 2019, Ch 523, § 1, effective November 
20, 2019) 

Domestic Relations Law § 236[B](5-a) (b)(5) was amended to read as follows: 

 (5) "Income cap" shall mean up to and including one hundred eighty-four  
thousand  dollars  of  the  payor's  annual  income; provided, however, beginning March  
first,  two thousand twenty and every two years thereafter, the income cap amount shall 
increase by the sum of the average annual percentage changes  in  the  consumer  price  
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index  for  all urban consumers (CPI-U) as published by the United States  department  of  
labor  bureau  of  labor  statistics for the prior two years multiplied by the then income cap 
and then  rounded  to  the nearest one thousand dollars. The office of court administration 
shall determine and publish the income cap. (Laws of 2019, Ch 523, § 2, effective November 
20, 2019) 

  Domestic Relations Law § 236[B](6)(b)(4) was amended to read as follows: 

     (4)  "Income cap" shall mean up to and including one hundred eighty-four  thousand  
dollars  of  the  payor's  annual  income;  provided,  however,  beginning  March first, two 
thousand twenty and every two years thereafter, the income cap  amount shall increase by 
the sum of the average annual percentage changes in the consumer price  index  for  all  
urban  consumers  (CPI-U)  as published  by  the  United  States  department  of labor 
bureau of labor statistics for the prior two years multiplied by the then income cap and then 
rounded to the nearest one thousand dollars. The office of court administration shall 
determine and publish the income cap.  (Laws of 2019, Ch 523, § 3, effective November 20, 
2019) 

 

Laws of 2019, Ch 434 enacted October 29, 2019, amended Family Court Act §  
1028-a (i), effective October 29, 2019. 
  
   Family Court Act § 1028-a(a)(i) defines who may apply to become a foster parent 
under the circumstances described in that section. Applicants had been limited to relatives 
who were related within the third degree of consanguinity to either parent. This class of 
applicants excluded non-blood relatives, such as step-grandparents and "fictive" kin, who 
are included in the class of kinship foster parents who may exit foster care and become 
kinship guardianship with subsidies pursuant to social services law section 458-a thru 458-
f. Family Court Act § 1028-a was amended to include to include, as eligible to apply to 
become foster parents,  all persons who are related to children as described in social 
services law §458-a (3) (a), (b), or (c)   who meet Family Court Act § 1028-a requirements. 
  
 
Family Court Act § 1028-a provides: 
 
§ 1028-a. Application of a relative to become a foster parent 
 
 (a) Upon the application of a relative to become a foster parent of a child in foster care, the 
court shall, subject to the provisions of this subdivision, hold a hearing to determine 
whether the child should be placed with a relative in foster care. Such hearing shall only be 
held if: 
(i) the person is related to the child as described under paragraph (a), (b), or (c) of 
subdivision three of section four hundred fifty-eight-a of the social services law; 
(ii) the child has been temporarily removed under this part, or placed pursuant to section 
one thousand fifty-five of this article, and placed in non-relative foster care; 
(iii) the relative indicates a willingness to become the foster parent for such child and has 
not refused previously to be considered as a foster parent or custodian of the child, 
provided, however, that an inability to provide immediate care for the child due to a lack of 
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resources or inadequate housing, educational or other arrangements necessary to care 
appropriately for the child shall not constitute a previous refusal; 
(iv) the local social services district has refused to place the child with the relative for 
reasons other than the relative's failure to qualify as a foster parent pursuant to the 
regulations of the office of children and family services; and 
(v) the application is brought within six months from the date the relative received notice 
that the child was being removed or had been removed from his or her home and no later 
than twelve months from the date that the child was removed. 
(b) The court shall give due consideration to such application and shall make the 
determination as to whether the child should be placed in foster care with the relative based 
on the best interests of the child. 
(c) After such hearing, if the court determines that placement in foster care with the relative 
is in the best interests of the child, the court shall direct the local commissioner of social 
services, pursuant to regulations of the office of children and family services, to commence 
an investigation of the home of the relative within twenty-four hours and thereafter expedite 
approval or certification of such relative, if qualified, as a foster parent. No child, however, 
shall be placed with a relative prior to final approval or certification of such relative as a 
foster parent. 
 
(Added L.2005, c. 671, § 3, eff. March 15, 2006. Amended L.2006, c. 12, § 2, eff. March 15, 
2006; L.2019, c. 434, § 1, eff. Oct. 29, 2019.) 
 

Laws of 2019, Ch 491, effective January 15, 2020, amended Domestic Relations Law §112 
and Public Health Law  
 
 The public health law was amended by adding a new section, § 4138-e. According 
to the Assembly Memorandum in support of the legislation the amendment is intended to 
restore adult adoptees' right to access information that non-adopted persons, including 
those who "age-out" of foster care, have a legal right to obtain. In New York, an adopted 
person cannot access his or her original birth certificate unless the adopted person goes 
through a judicial proceeding and, even then, the outcome does not guarantee that access 
will be granted. This amendment  will allow adult adoptees, or if the adopted person is 
deceased, the adopted person's direct line descendants, or the lawful representatives of 
such adopted person (living) or lawful representatives of such deceased adopted person's 
direct line descendants, to obtain a certified copy of the adopted person's original long 
form birth certificate. Adoptees will continue, under existing law, to be able to secure "non-
identifying" information which may include, but not be limited to, their religious and ethnic 
heritage and medical history information that may be necessary for preventive health care 
and the treatment of illnesses linked to family history and genetics. To whatever extent 
"non-identifying" information may be unavailable, the restoration of the civil right to one's 
own original birth certificate will restore equal opportunity for seeking 
such information. 
  
 
 Public Health Law § 4138-e  provides that an adopted person eighteen years of 
age, or if the adopted person is deceased, the adopted person's direct line descendants, or 
the lawful representatives of such adopted person, or lawful representatives of such 
deceased adopted person's direct line descendants can obtain a certified copy of the 
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adopted person's original long form birth certificate, from the commissioner or a local 
registrar, in the same manner as such certificates are available to persons born in the state 
of New York who were not adopted. It also requires the commissioner to provide the 
adopted person or other authorized person with the background information about the 
adopted child and the adopted child's birth parents sent to the commissioner pursuant to 
subdivision 1 of § 114 of the domestic relations law. 
  
 In addition, in the event that the commissioner does not have the 
original birth certificate of an adopted person, it requires courts and other agencies that 
have records containing the information that would have appeared on the adopted person's 
original long form birth certificate to provide such information, including all identifying 
information about the adopted person's birth parents, to the adult 
adopted person or other authorized person upon a simple written request therefor that 
includes proof of identity. (Section 1) 
 
  
Public Health Law § 4138, subd 4 was amended to authorize the commissioner to make 
microfilm or other suitable copies of an original certificate of birth in accordance with 
section 4138-e and to authorize the commissioner to provide a certified copy of the original 
long form certificate of birth to an adult adopted person in accordance with § 4138-e of the 
public health law. (Section 2) 
 
Public health law § 4138 subd. 5 was amended to state that a certified copy of the original 
long form certificate of birth of such a person shall be issued to an adult adopted person in 
accordance with § 4138-e of the public health law. (Section 3) 
  
Public Health Law § 4138 subd. 3 (a) was amended to authorize a local registrar to provide a 
certified copy of the original long form certificate of birth to an adult adopted person in 
accordance with § 4138-e of the public health law. (Section 4) 
  
Public Health Law § 4138 subd. 3 (b) was amended to authorize a local registrar to provide a 
certified copy of the original long form certificate of birth to an adult adopted person in 
accordance with § 4138-e of the public health law. (Section 5) 
  
Public Health Law § 4138 subd. 8 was added of the public health law to authorize adopted 
persons eighteen years of age or older, or the birth parent (s), to submit a change of name 
and/or address to be attached to the original birth certificate of the adopted person. 
(Section 6)   
 
Public Health Law § 4138-d was amended to remove the provision that allows an adoption 
agency to restrict access to non-identifying information that is not in the best interest of the 
adoptee, the biological sibling or the birth parent(s). (Section 7) 
  
Public Health Law § 4104 was amended to include additional provisions under vital 
statistics that would be applicable to the city of New York. (Section 8) 
  
Domestic Relations Law § 114, subd. 1 was amended to require that any order of adoption 
direct that the information to be provided to the adoptive parents about the child and the 
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child's birth parents shall include the child's and birthparents' information at the time of 
surrender and, in addition, that the information provided to the 
adoptive parents also be provided to the commissioner of health. (Section 9) 
  
The effective date of the amendments is January 15, 2020. (Section 10) 

 

Appellate Division, First Department 

 
Appellate Division, Second Department 

 
 
Second Department affirms judgment directing father to provide exclusively kosher food 
and make “all reasonable efforts to ensure that the children’s appearance and conduct 
comply with ‘Hasidic’ religious requirements 

 
 In Cohen v Cohen, 2019 WL 6139488 (2d Dept.,2019) the parties were married in 
2009 and had two children, born in 2011 and 2013. During the early years of the marriage, 
the parties practiced Satmar Hasidic Judaism. At a certain point, the defendant (father) 
became non-religious, although he continued to appear religious in his dress and 
customs. The parties separated in December 2016. In January 2017, the plaintiff (mother) 
commenced the action for a divorce. Following a nonjury trial, the Supreme Court 
awarded the mother sole physical and legal custody of the children, with parental access 
to the father. The father was directed to provide the children with exclusively kosher food 
and to make “all reasonable efforts to ensure that the children’s appearance and conduct 
comply with the ‘Hasidic’ religious requirements of the [mother] and of the children’s 
schools as they were raised while the children are in [his] physical custody.” The court 
emphasized that it was not mandating any specific mode of dress or religious practices 
for the father during his periods of parental access. 

  The Appellate Division affirmed the custody award. It observed that when 
presented as an issue, religion may be considered as one of the factors in determining 
the best interests of a child, although it alone may not be the determinative factor. New 
York courts will consider religion in a custody dispute when a child has developed actual 
religious ties to a specific religion and those needs can be served better by one parent 
than the other. 
  
 The father challenged the Supreme Court’s direction that he provide the children 
with exclusively kosher food and make “all reasonable efforts to ensure that the 
children’s appearance and conduct comply with the ‘Hasidic’ religious requirements of 
the [mother] and of the children’s schools as they were raised while the children are in 
[his] physical custody.” The father contended that this provision was unconstitutional 
and not in the children’s best interests, relying primarily on the Court’s decision in 
Weisberger v. Weisberger. 154 A.D.3d 41, 60 N.Y.S.3d 265.  

 
 The Appellate Division distinguished Weisberger, where the Supreme Court 
enforced a religious upbringing clause in the parties’ separation agreement by ordering 
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that, during any period of parental access or during any appearance at the children’s 
schools, the mother “must practice full religious observance in accordance with the 
Hasidic practices of ultra Orthodoxy,” or be relegated to supervised therapeutic 
visitation. On appeal in Weisberger, the Second Department determined that it was 
“wholly inappropriate to use supervised [parental access] as a tool to compel the plaintiff 
to comport herself in a particular religious manner”. This Court held that the Supreme 
Court had run afoul of constitutional limitations by compelling the mother to herself 
practice a religion, rather than merely directing her to provide the children with a 
religious upbringing. Here, by contrast, the father was directed to make reasonable 
efforts to ensure the children’s compliance with their religious requirements. The 
Supreme Court expressly stated that it was not mandating any specific mode of dress or 
religious practices for the father during his periods of parental access. 
  
 The Appellate Division pointed out that in the absence of a written agreement, the 
custodial parent may determine the religious training of the children. Since the mother 
was the custodial parent entitled to determine the children’s religious training, and since 
the children had consistently adhered to Hasidic practices throughout their lives, the 
Supreme Court providently exercised its discretion in directing the father to provide the 
children with exclusively kosher food and to make all reasonable efforts to ensure the 
children’s compliance with their religious requirements while they are in his physical 
custody. It emphasized, as did the Supreme Court, that the defendant was not required, 
at any time, to himself comply with any religious practices. It further emphasized that the 
standard was one of reasonable efforts, not perfection. 

 
 
 Husband who waive interest in wife’s degree, directed to contribute to wife’s 
student loan debt where attainment of degree did benefit the marriage by enhancing her 
earning capacity and bringing more income into the marriage. 
 
  
  In Santamaria v Santamaria, --- N.Y.S.3d ----, 2019 WL 5945643, 2019 N.Y. Slip Op. 
08239 (2d Dept.,2019) the parties were married on December 3, 2000, and had two 
children. The plaintiff-husband commenced the action for a divorce on August 2, 2013.  
 
 The Appellate Division held that Supreme Court providently exercised its 
discretion in awarding the plaintiff-husband a separate property credit of $332,000 
related to the marital residence, and awarding the defendant a 50% share of any equity in 
the residence that accrued from 2002 until the date of its sale. The evidence at trial 
demonstrated that in 2002, the plaintiff’s mother transferred ownership of the subject 
property, where she resided, to the plaintiff and retained a life estate in the property. In 
2010, after the death of plaintiff’s mother, the plaintiff transferred ownership of the 
property to himself and the defendant. At the time, the property was appraised at a value 
of $332,000. In 2011, after renovations were conducted, the parties and their children 
moved to the property, and it became the marital residence. The plaintiff’s conveyance of 
the home in 2010 to himself and the defendant presumptively changed the character of 
the home from separate property to marital property. It agreed with the court’s 
determination to award the plaintiff a separate property credit in the amount at which the 
residence was valued at the time the property was transferred to both parties. 
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Furthermore, in light of the evidence that significant marital funds were used over the 
years to help preserve the plaintiff’s separate property asset, the court providently 
exercised its discretion in awarding the defendant 50% of any equity in the marital 
residence that accrued from 2002 until the date of its sale. 
  
  The Appellate Division held that considering the relevant factors, the Supreme 
Court should have awarded the defendant-wife maintenance of $750 per month, 
commencing December 15, 2015, for a period of four years or until she remarries. Thus, it 
modified the judgment of divorce accordingly. 
 
 The defendant contended that the Supreme Court improvidently exercised its 
discretion in awarding the plaintiff child support retroactive to the date of the 
commencement of the action, rather than the date of the judgment of divorce. She 
argued that during the litigation, the parties and their children resided together in the 
marital residence, and the children’s needs were provided for by both parties. 
Under the particular facts and circumstances of this case, the Appellate Division 
disagreed with the Supreme Court’s determination to award the plaintiff child support 
retroactive to the date of the commencement of the action. While the action was 
commenced on August 2, 2013, the plaintiff was not awarded residential custody of the 
children until the court issued an order dated November 18, 2015. The plaintiff failed to 
establish that he had de facto residential custody of the children at any earlier point in 
time. Thus, under these particular facts and circumstances, it found that the court should 
have awarded child support retroactive to November 18, 2015, the date of the custody 
order. In light of the financial circumstances of the parties, it agreed with the court’s 
determination directing the defendant to pay retroactive child support arrears at a rate of 
$150 per month, and not awarding the plaintiff statutory interest on the unpaid balance. 
  
 The Appellate Division agreed with the Supreme Courts direction to the plaintiff to 
pay $20,000 of defendant’s student loan debt. The plaintiff contended that the court 
should not have directed him to pay any portion of the defendant’s student loan debt, 
because he waived any interest in the defendant’s Bachelor’s degree, and the evidence 
failed to establish what portion of the loans was incurred during the marriage. It 
observed that a  spouse is generally required to bear the obligation of repayment of the 
balance of a student loan taken out by that spouse during the course of the marriage 
where “no benefit inured to the marriage” (Heydt–Benjamin v. Heydt–Benjamin, 127 
A.D.3d 814, 815, 6 N.Y.S.3d 582). Here, however, there was evidence that the defendant’s 
attainment of her Bachelor’s degree in business administration did benefit the marriage 
by enhancing her earning capacity and bringing more income into the marriage. The 
testimony established that prior to obtaining her Bachelor’s degree, the defendant was 
only able to work in restaurants and a hotel as a waitress, earning a very limited salary. 
At the time of the trial, however, the defendant had been employed with Winston Staffing 
Services as a headhunter, earning a salary of $50,000 annually plus commissions. 
Although the plaintiff waived any interest in the defendant’s degree, the defendant’s 
enhanced earning ability did benefit the marriage, and it was not unreasonable for the 
Supreme Court to direct the plaintiff to pay a portion of the defendant’s student loans, 
which were incurred during the marriage and were owed since 2005. The evidence at trial 
demonstrated that the outstanding student loan balance was approximately $52,000, and 
that the majority of the student loans were incurred during the marriage. Thus, it agreed 
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with the court’s determination to direct the plaintiff to pay $20,000 of the outstanding 
student loan debt. 

 
 
Appellate Division, Fourth Department 

 
Family Court erred when it determined that father’s alleged violation of the child support 
order was willful because it did not afford the father opportunity to be heard and present 
witnesses 
  
 In Matter of Green v Lafler, --- N.Y.S.3d ----, 2019 WL 6042451, 2019 N.Y. Slip Op. 
08306 (4th Dept.,2019) the Appellate Division agree with the father that the court erred 
when it determined that the father’s alleged violation of the child support order was 
willful because it did not afford the father with the opportunity to be heard and present 
witnesses. Although “[n]o specific form of a hearing is required, ... at a minimum the 
hearing must consist of an adducement of proof coupled with an opportunity to rebut it” 
(Thompson, 59 A.D.3d at 1105, 873 N.Y.S.2d 786. Moreover, “[i]t is well settled that 
neither a colloquy between a respondent and [the] [c]ourt nor between a respondent’s 
counsel and the court is sufficient to constitute the required hearing” (Davis, 104 A.D.3d 
at 1228, 960 N.Y.S.2d 806). None of the parties’ appearances on the violation petition 
consisted of an adducement of proof coupled with an opportunity to rebut it. At most, 
there was merely “a colloquy” between the father and Support Magistrate, which is 
insufficient to constitute the required hearing. Moreover, there was nothing in the record 
to establish that petitioner mother provided admissible evidence with respect to the 
father’s alleged willful failure to pay child support, nor was there any admissible 
evidence submitted by the Support Collection Unit. Also, the father was never given the 
opportunity to present evidence rebutting the allegations in the petition. It reversed the 
order and remitted the matter to Family Court for a hearing on the petition in compliance 
with Family Court Act § 433. 
  

 
 
Free Kindle Edition of New York Matrimonial Trial Handbook 
 
For a limited time, any purchaser of the print edition of New York Matrimonial Trial 
Handbook from the Bookbaby bookstore  will receive a free Kindle or epub electronic 
edition by sending proof of purchase to Joel R. Brandes Consulting Services, Inc., at 
divorce@ix.netcom.com.   
 
Bits and Bytes™ is written by Joel R. Brandes, the author of Law and The Family New 
York, 2d (9 volumes), Law and the Family New York Forms 2d (5 volumes),  Law and the 
Family New York Forms 2019 Edition (Thomson Reuters) and the New York Matrimonial 
Trial Handbook. 
 
 
Bari Brandes Corbin, of the New York Bar, and co-author of Law and the Family New 
York, 2d, Volumes 5 & 6 (Thomson-West), and Evan B. Brandes, of the New York and 
Massachusetts Bars, and a Solicitor in New South Wales, Australia are contributors to 
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this publication. The authors contribute to the annual supplements to Law and the Family 
New York, 2d, and Law and the Family New York Forms, 2d.  

 

Notice: This publication was created to provide authoritative information concerning the 
subject matter covered. However, it was not necessarily written by persons licensed to 
practice law in a particular jurisdiction. The publisher is not engaged in rendering legal 
advice and this publication is not intended to give legal advice about a specific legal 
problem, nor is it a substitute for the advice of an attorney. If legal advice is required the 
services of a competent attorney should be sought.  
 
Bits and Bytes, ™ is published twice a month by Joel R. Brandes Consulting Services, 
Inc., 2881 NE 33rd Court, Fort Lauderdale, Florida, 33306, 954-564-9883. Send mail to: 
divorce@ix.netcom.com. Copyright © 2019, Joel R. Brandes Consulting Services, Inc., All 
Rights Reserved. (This publication may be considered Attorney Advertising pursuant to 
New York Court Rules.) 
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