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Welcome to Bits and Bytes, ™ an electronic newsletter written by Joel R. Brandes of The 

Law Firm of Joel R. Brandes, P.C.,  43 West 43rd Street, Suite 34, New 
York, New York 10036. Telephone: (212) 859-5079, email to: 
joel@nysdivorce.com. Website: www.nysdivorce.com  

  
Joel R. Brandes of the New York Bar is the author of the treatise Law and 
the Family New York, 2025 Edition (12 volumes), Law and the Family New 
York Forms 2025 Edition (5 volumes) (both Thomson Reuters), and the 

New York Matrimonial Trial Handbook, 2d Edition  (Bookbaby, 2024). His “Law and the 
Family” column is a regular feature in the New York Law Journal. He has been recognized 
by the New York Appellate Division as a "noted authority and expert on New York family law 
and divorce.”   
 

The Law Firm of Joel R. Brandes, P.C. concentrates its statewide law practice 
on appeals in divorce, equitable distribution, custody, and family law cases.  We also serve 
as “counsel” to law firms and attorneys with all levels of experience, assisting them with 
their difficult litigated matters and appearing with them as “co-counsel.”  
 

 
The New York Matrimonial Trial Handbook, 2d Edition (Bookbaby, 2024) by Joel 
R. Brandes is available at Bookbaby. It is also available at  Amazon and Barnes 
& Noble and in electronic editions for Kindle and ebook readers, and a pdf 
edition.  It is a “how-to” book written for the attorney who has never tried a 
matrimonial action or custody case, as well as for the experienced lawyer. It 

includes thousands of suggested questions for the examination and cross-examination of 
the parties and expert witnesses at trial to establish a case for divorce, maintenance, child 
support, property distribution, exclusive occupancy, custody, and counsel fees.  
 
 
Appellate Division, First Department 
 
 
Supreme Court providently exercised its discretion in awarding the wife, the less monied 
spouse,  $1 million in interim counsel fees, subject to reallocation after trial, given the 
significant financial disparity between the parties, even considering the wife’s considerable 
assets, income, and annual support payments. There is no requirement that she spend 
down a substantial portion of her assets to qualify for an award of counsel fees. 
 

https://store.legal.thomsonreuters.com/en-us/products/proview-ny-law-and-family-no-forms-sub-43006151
https://store.legal.thomsonreuters.com/en-us/products/proview-ny-law-and-family-no-forms-sub-43006151
https://store.legal.thomsonreuters.com/en-us/products/proview-law-and-the-family-ny-forms-ny-practice-library-sub-30920924
https://store.legal.thomsonreuters.com/en-us/products/proview-law-and-the-family-ny-forms-ny-practice-library-sub-30920924
https://store.bookbaby.com/book/new-york-matrimonial-trial-handbook-2nd?srsltid=AfmBOooMD7HoDRYoUvP6jgjHgXJW4E1UseEHSpq0itcrCbEA7XJBsvrS
https://store.bookbaby.com/book/new-york-matrimonial-trial-handbook-2nd?srsltid=AfmBOooMD7HoDRYoUvP6jgjHgXJW4E1UseEHSpq0itcrCbEA7XJBsvrS
https://www.amazon.com/New-York-Matrimonial-Trial-Handbook/dp/B0DNRZPXZP/ref=sr_1_fkmr0_1?crid=CGZ21PTK0J10&dib=eyJ2IjoiMSJ9.lzSwJwM1-Pnw5xlSZLT0lsZOo4szoOaankjmHwLtSz8.i15YzrHFMws06k9qD4wNYyMNxBpb3068VRYyU1v6waU&dib_tag=se&keywords=new+york+matrimonial+trial+handbook+2d&qid=1733153444&s=books&sprefix=new+york+matrimonial+trial+handbook+2d+%2Cstripbooks%2C82&sr=1-1-fkmr0
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In Panos v Panos, --- N.Y.S.3d ----, 2025 WL 3520879 (1st Dept., 2025) Supreme Court, inter 
alia, granted defendant wife’s motion for $1,000,000 as reimbursement of accrued and paid 
interim counsel fees subject to reallocation after trial, directed that the wife was to utilize 
the parties’ accounts to pay customary and usual household expenses, directed plaintiff 
husband to continue paying for all family expenses for the duration of the litigation, and 
reserving for trial what constitutes “family expenses. The Appellate Division modified to, 
inter alia,  vacate the portion of the order directing the husband to continue paying for all 
family expenses for the duration of the litigation. It held that the court providently exercised 
its discretion in awarding the wife $1 million in interim counsel fees, subject to reallocation 
after trial, given the significant financial disparity between the parties, an issue that does 
not vanish even when considering the wife’s considerable assets, income, and annual 
support payments. The wife was the less monied spouse, and the award of interim 
attorneys’ fees would permit her to continue the litigation. There is no requirement that she 
spend down a substantial portion of her assets to qualify for an award of counsel fees. That 
the counsel fees in question were already incurred and paid for by the wife with her own 
money was of no moment. Domestic Relations Law § 237 allows compensation for past 
legal services. Contrary to the husband’s assertion, a hearing on this interim counsel fee 
application was not required (see Ader, 205 AD3d at 639; Matter of Balber v. Zealand, 169 
AD3d 500 [1st Dept 2019]). “As the award was subject to reallocation at the end of the case, 
a hearing would be premature and an unnecessary expenditure of resources in an already 
heavily litigated case”. Although interim counsel fees are normally payable directly to the 
nonmonied spouse’s attorney, it was appropriate here for the court to direct the fee award 
directly from the husband to the wife. The Appellate Division further held that the court 
incorrectly directed the husband to continue paying for all “family expenses for the 
duration of this litigation. Such a directive was inconsistent with the unambiguous and 
uncontested terms of the parties’ prenuptial agreement, which expressly waived the wife’s 
entitlement to temporary and permanent spousal maintenance above the $100,000 in annual 
support payments by the husband The court’s order also neglected to consider the 
Domestic Relations Law as it pertains to temporary child support and maintenance 
particularly in light of the wife’s failure to apply for such relief in her motion. At the time that 
the court issued its decision, there was no application before the court for pendente lite 
child support. 
 
 
The parties' child was reasonably included in the order of protection where the father 
committed violent acts and issued threats in the child’s presence. 
 
In Matter of A.K., v. P.C., 2025 WL 3454539 (1st Dept., 2025), the Appellate Division, in 
affirming the order of protection the found that the  Family Court providently exercised its 
discretion in finding aggravating circumstances warranting a five-year order of protection 
based on the father’s attack, which caused the mother to sustain both physical injury and 
serious physical injury. The court also reasonably included the parties’ child in the order of 
protection, as the father committed violent acts and issued threats in the child’s presence 
(see Family Ct Act § 842[a]; Matter of Danta P.C. v. Tyrell C., 125 A.D.3d 568, 568, 1 N.Y.S.3d 
816 [1st Dept. 2015]; Matter of Coumba F. v. Mamdou D., 102 A.D.3d 634, 635, 959 N.Y.S.2d 
70 [1st Dept. 2013]). 
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Appellate Division, Second Department 
 
 
The duration of the maintenance award was extended by 7 years by the Appellate Division, 
where it was unrealistic to believe that she would be able to achieve a level of financial 
independence that would eliminate her need to rely on the defendant’s support after 5 
years. 
 
In Rothman v Rothman, --- N.Y.S.3d ----, 2025 WL 3290602, 2025 N.Y. Slip Op. 06633 (2d 
Dept., 2025), the parties were married in 1992 and had two emancipated children. The 
plaintiff commenced this action on September 26, 2016, for a divorce. The parties stipulated 
to specific factors that would be considered to determine the amount and duration of 
maintenance. In July 2020, the parties stipulated to waive their right to a trial and to litigate 
the issues of, inter alia, equitable distribution, maintenance, and outstanding credits 
claimed by both parties by submission of papers in lieu of testimony. On January 20, 2022, 
the court entered a judgment of divorce, among other things, (1) directing the defendant to 
pay the plaintiff maintenance for a period of two years $12,000 per month and thereafter, for 
a period of three years of $11,000 per month, (2) declining to award the plaintiff 50% of the 
alleged value of the office furniture, equipment, and scrap metal of the marital business, (3) 
directing that the defendant be awarded his business interest in his new business and 
declining to award the plaintiff any interest in the defendant’s new business, (4) declining to 
award the plaintiff a credit for one half of the present day value of marital stocks, (5) 
declining to award the plaintiff credits for certain medical expenses incurred and certain 
sums the defendant took from the marital business, and (6) awarding the plaintiff$125,000 in 
counsel fees. The plaintiff appealed. The Appellate Division observed that the overriding 
purpose of a maintenance award is to give the spouse economic independence, and it 
should be awarded for a duration that would provide the recipient with enough time to 
become self-supporting. Although the Supreme Court providently exercised its discretion 
in awarding the plaintiff maintenance for a period of two years of $12,000 per month and for 
an additional period of three years of $11,000 per month, the court improvidently exercised 
its discretion in awarding maintenance for a total period of only five years. Taking into 
account the length of the marriage and the parties’ predivorce standard of living, as well as 
the facts that the plaintiff was 57 years old at the time of the parties’ submissions, largely 
had been absent from the workforce for almost 20 years, and suffered from physical and 
mental health issues, some of which resulted from the defendant’s infliction of domestic 
violence upon the plaintiff, it was unrealistic to believe that the plaintiff would be able to 
achieve a level of financial independence that would eliminate her need to rely on the 
defendant’s support after only 5 years. Under the circumstances, it concluded that an 
award of maintenance for an additional seven years of $8,000 per month was appropriate. 
 
 
Appellate Division directed the submission of affirmations by plaintiff’s counsel on the 
issue of whether sanctions should be imposed where this appeal appeared to be frivolous, 
and it did not appear that the plaintiff or his counsel undertook any efforts to withdraw that 
portion of the appeal to conserve the Court’s time and resources. 
 
In Capruso v Capruso, --- N.Y.S.3d ----, 2025 WL 3290873, 2025 N.Y. Slip Op. 06597 (2d Dept., 
2025), the parties were the divorced parents of, among others, a child born in September 
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2006. The judgment of divorce incorporated but did not merge a stipulation of settlement 
that provided for, inter alia, custody and parental access. In prior appeals, the Court 
determined, among other things, that the Family Court had properly determined that the 
plaintiff’s parental access with the child had been suspended by a Family Court order 
entered in September 2018, which remained in full force and effect In December 2021, the 
plaintiff filed a postjudgment motion in the Supreme Court, inter alia, to enforce the parental 
access provisions of the judgment of divorce as to the child. The defendant cross-moved 
for an award of counsel fees. In an order dated September 28, 2022, the court, inter alia, 
denied plaintiff’s motion as barred by the doctrines of res judicata and collateral estoppel 
and granted defendant counsel fees of $5,000. The appeal from the denial of the plaintiff’s 
motion to enforce the parental access provisions of the judgment of divorce as to the child 
was dismissed as academic, as the child had attained the age of majority. The Appellate 
Division pointed out that in Matter of Capruso v. Kubow, 226 A.D.3d 680, 210 N.Y.S.3d 124, it 
had determined that the plaintiff was not entitled to enforcement of the parental access 
provisions of the judgment of divorce as to the child. Thus, that branch of the plaintiff’s 
motion was frivolous. Moreover, although the plaintiff’s counsel conceded in an email to 
this Court that so much of the appeal as concerned the plaintiff’s parental access to the 
child became academic once the child turned 18, it did not appear that the plaintiff or his 
counsel undertook any efforts to withdraw that portion of the appeal to conserve the 
Court’s time and resources. The plaintiff’s conduct in pursuing the instant appeal and 
during the appeal appeared to be completely without merit in law or fact and unsupported 
by a reasonable argument for an extension, modification, or reversal of existing law, or 
undertaken primarily to delay or prolong the resolution of litigation, and since the plaintiff 
created unnecessary litigation by repeatedly raising these arguments before the Supreme 
Court, the Family Court, and this Court, this appeal appeared to be frivolous within the 
meaning of 22 NYCRR 130–1.1 and the imposition of sanctions may be appropriate. It 
directed the submission of affirmations or affidavits on the issue of whether, and in what 
amount, costs or sanctions in connection with the appeal should or should not be imposed 
upon the plaintiff and/or the plaintiff’s counsel pursuant to 22 NYCRR 130–1.1 to deter them 
from such conduct in the future. 
 
 
Family Court Lacked Jurisdiction to modify a 2021 custody the child had not lived in New 
York since 2017, and substantial evidence concerning the child’s care was located in South 
Carolina. Although the 2021 order contained a provision that New York shall retain 
jurisdiction of this matter, the “parties cannot, by agreement, confer jurisdiction on a state. 
  
  
In Robert FF., v. Heather HH,  --- N.Y.S.3d ----, 2025 WL 3288207 (Mem), 2025 N.Y. Slip Op. 
06566 (3d Dept., 2025), in 2021, finding extraordinary circumstances, the court awarded the 
aunt and uncle, who resided in South Carolina,  sole legal and primary physical custody of 
the child, with the father having telephone contact and further parenting time as mutually 
agreed upon. In 2023, the father filed a modification petition seeking sole legal and physical 
custody of the child. Family Court determined it lacked exclusive, continuing jurisdiction 
over the matter and dismissed the petition. The Appellate Division affirmed. It observed that 
a court of this state which has made a child custody determination ... has exclusive, 
continuing jurisdiction over the determination until ... neither the child, [nor] the child and 
one parent ... have a significant connection with this state and that substantial evidence is 
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no longer available in this state concerning the child’s care, protection, training, and 
personal relationships” (Domestic Relations Law § 76–a [1][a]). The father conceded that 
the child had not lived in New York since 2019 and that there had been a complete absence 
of the child from New York for four years. Moreover, as the Family Court found, substantial 
evidence concerning the child’s care, protection, training, and relationships, including 
information and records pertaining to the child’s schooling, health care providers, and 
therapists, did not exist in New York and instead were located in South Carolina. Although 
the 2021 order contained a provision that New York shall retain jurisdiction of this matter, 
the “parties cannot, by agreement, confer jurisdiction on [a] state” (Matter of Eldad LL. v. 
Dannai MM., 155 A.D.3d 1336, 1338, 65 N.Y.S.3d 284 [3d Dept. 2017]). Accordingly, the 
Family Court’s determination that it lacked jurisdiction was fully supported by the record, 
and the fact that the father continued to reside in New York did not require a different 
conclusion. 
 
 
Family Court erred by modifying joint legal custody on the grandmother’s petition seeking 
to modify visitation, where there was no mention of addressing joint legal custody prior to 
Family Court sua sponte raising the issue after opening statements.  
 
In Matter of Denise D., v. Alissa E., --- N.Y.S.3d ----, 2025 WL 3288227, 2025 N.Y. Slip Op. 
06570 (3d Dept., 2025) pursuant to a June 2022 consent order, the mother and the 
grandmother shared joint legal custody of the child. The order provided that, after July 1, 
2023, if the mother and the grandmother could not agree on visitation, the grandmother 
reserved the right to file a petition. In April 2023, the grandmother filed an amended petition 
seeking more visitation than was set forth in the prior order. After a fact-finding hearing on 
the grandmother’s visitation petition, the court modified the prior order by terminating the 
grandmother’s joint legal custody, granting joint legal custody to the mother and the father, 
and ordered a visitation schedule between the grandmother and the child. The Appellate 
Division found merit to the grandmother’s contention that the Family Court erred by 
modifying joint legal custody on the grandmother’s petition seeking to modify visitation. 
Prior to fact-finding, no petition seeking to modify joint legal custody was filed, nor had 
there been any mention of the same. Despite this, after the grandmother’s and the mother’s 
opening statements, the court asked the mother if there was anything she wanted to modify 
and that she “could ... modif[y] the joint legal [custody].” Even though she had not filed a 
petition, the mother’s attorney then stated that the mother did not want the grandmother to 
have joint legal custody anymore, and that she wanted the order modified so that the 
mother had joint legal custody with the father only. The grandmother’s attorney indicated 
that the grandmother was opposed to changing the joint custody arrangement and noted 
that no petition had been filed asking for said relief. Despite this concern, the court 
informed the parties that it could “modify the order any way I want.” Additionally, pursuant 
to the prior order, the father had only “incidents of joint legal custody,” limited to 
“notif[ication] of any major medical/health issues regarding [the child].” Although the 
grandmother was given the opportunity to be heard, the Appellate Division agreed that she 
was not given adequate notice that legal custody would be addressed, which was 
particularly problematic given the “heavy burden” placed on her, a non-parent, to 
demonstrate extraordinary circumstances. There was no mention of addressing joint legal 
custody prior to the Family Court sua sponte raising the issue after opening statements. 
Due process concerns aside, the Court was also troubled by the modification of the legal 
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custody arrangement without any testimony regarding, or determination as to, the best 
interests of the child. It reversed and struck that portion of the order which modified the 
joint legal custody. 
  
 
Appellate Division, Third Department 

 
 
Appellate Division rejects the argument of the father and the appellate AFC that the child 
was deprived of effective representation by the trial AFC. 
 
In Matter of K. F. v. T.E.,--- N.Y.S.3d ----, 2025 WL 3480615, 2025 N.Y. Slip Op. 06764 (3d 
Dept., 2025), a custody proceeding, the Appellate Division rejected the argument of the 
father and the appellate AFC that the child was deprived of effective representation in that 
the trial AFC failed to promote the child’s wishes that the father be awarded either joint or 
sole custody. It observed that an AFC is required to “zealously advocate the child’s 
position.... If the child is capable of knowing, voluntary and considered judgment, the 
attorney for the child should be directed by the wishes of the child” (22 NYCRR 7.2 [d] [2]). 
On the other hand, “[w]hen the [AFC] is convinced either that the child lacks the capacity 
for knowing, voluntary and considered judgment, or that following the child’s wishes is 
likely to result in a substantial risk of imminent, serious harm to the child, the [AFC] would 
be justified in advocating a position that is contrary to the child’s wishes. In these 
circumstances, the [AFC] must inform the court of the child’s articulated wishes if the child 
wants the attorney to do so, notwithstanding the attorney’s position” (22 NYCRR 7.2 [d] [3]). 
It concluded that the trial AFC provided effective representation while fulfilling her 
obligation as counsel for the child. The difficulty presented for both counsel and the court 
in this matter was defining the proper balance between the child’s strong bond with the 
father and the harm caused to the child by the father’s domineering behavior. The record 
showed that the trial AFC acted appropriately. At the outset of the fact-finding hearing, the 
trial AFC stated that the child wanted his parents to equally share parenting time. In her 
closing statement, the trial AFC noted that the child “has a very close relationship with the 
[f]ather and has a very strained relationship with [the m]other.” She further asserted that 
“[t]he child’s wish to have a substantial relationship with both his parents is a critical point 
for the court to recognize.” The trial AFC fairly observed that the relationship between the 
parents “can be fairly described as toxic.” She also raised viable concerns about the 
disruptive behavior of the father during the proceedings. As a consequence, the trial AFC 
opted to partially substitute her judgment for the child’s by recommending an award of 
legal custody to the mother, with “substantial parenting time to both parents.” Family Court 
prudently adopted this balanced recommendation. Additionally, given the history of this 
case, the court also acted well within its discretion by authorizing the mother to limit 
communication between the father and child when the child is with the mother and to 
determine whether the child may travel internationally with the father. It found no error in 
the Family Court’s denial of the child’s motion for new counsel. During the seventh day of 
testimony in the fact-finding hearing, on June 1, 2023, the child asked the court to replace 
the trial AFC with another AFC representing him in a separate Family Court proceeding. It 
observed that the child’s application accurately mirrored the rules of advocacy set forth in 7 
NYCRR 7.2 and referenced relevant case law. It stated that it was difficult to discern how a 
14–year–old child could be so legally astute without assistance. In any event, the trial AFC 
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appropriately responded by reviewing her advocacy efforts on behalf of the child over the 
previous two years, emphasizing that she did not wish to cast any doubt about the child’s 
credibility.” Noting that the father’s parenting time was increased during the course of the 
proceedings due to the efforts of the trial AFC, her otherwise zealous advocacy, and the 
timing of the application, the court prudently denied the motion. 
 
 
Where an initial custody determination involves one parent who wishes to relocate with the 
child, the parent’s decision to reside in a distant locale is a very important factor to be 
considered in arriving at a best interests determination 
 
In Matter of Brian Q v. Allysa R.,, --- N.Y.S.3d ----, 2025 WL 3480626 (3d Dept., 2025), the 
Appellate Divison held, inter alia,  where, as here, an initial custody determination involves 
one parent who wishes to relocate with the child, the parent’s decision to reside in a distant 
locale is a very important factor among the constellation of factors to be considered in 
arriving at a best interests determination, particularly where there is evidence that it would 
detrimentally affect the other parent’s relationship with the child. The strict application of 
the relocation factors set forth in Matter of Tropea v. Tropea, 87 N.Y.2d 727, 642 N.Y.S.2d 
575, 665 N.E.2d 145 [1996] is not necessary when the court is faced with an initial custody 
determination. The appellate attorney for the child, substituting judgment due to the child’s 
age, argued that primary physical custody with the father was in the child’s best interests. 
The Appellate Division recognized that the attorney for the child’s position is entitled to 
considerable weight (see Matter of Bradley D. v. Andrea D., 144 A.D.3d 1417, 1419, 42 
N.Y.S.3d 391 [3d Dept. 2016]) and shared in her concerns. However, upon its review of the 
record, it could not say that the Family Court’s determination lacked a sound and 
substantial basis. 
 
 
In permanent neglect proceeding petitioner’s reliance on documentary evidence to 
establish diligent efforts, without corresponding testimony from a caseworker, did not 
violate the respondent's Sixth Amendment right of confrontation. 
 
In Matter of Gina P.,  242 A.D.3d 1328, 243 N.Y.S.3d 200, 2025 N.Y. Slip Op. 05726 (3d Dept., 
2025), the appellate division affirmed an order of Family Court that adjudged the children to 
be permanently neglected and terminated the father’s parental rights. Contrary to the 
father’s contention, the petitioner’s reliance on documentary evidence to establish diligent 
efforts, without corresponding testimony from a caseworker, did not violate his Sixth 
Amendment right of confrontation. This procedure also did not violate the father’s due 
process rights –  notwithstanding the voluminous nature of the documentary evidence 
submitted by petitioner – since he had the chance to review the records prior to the fact-
finding hearing, was represented by counsel, and had the opportunity, but failed, to call his 
own witnesses and to put on his own proof. It also noted that, except for two hearing 
exhibits, the father did not object to the majority of the documentary evidence presented in 
this case. On this record, there is no basis to disturb the diligent efforts finding. 
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Appellate Division reversed the order in the termination of parental rights proceeding where 
no useful purpose was served by the termination of the father’s parental rights as the child 
was over the age of 18 years, continued to refuse to consent to adoption, and declared that 
he no longer consented to remain in foster care. 
 
In Matter of Cody X., --- N.Y.S.3d ----, 242 A.D.3d 1333, 2025 WL 2933280, 2025 N.Y. Slip Op. 
05728 (3d Dept., 2025) in  2019, the father consented to a finding of neglect, and the child 
was placed in the care of the petitioner. In April 2023, the petitioner commenced an 
abandonment proceeding, seeking to terminate the father’s parental rights. Following a 
fact-finding hearing, the Family Court granted the petitioner’s application and terminated 
the father’s parental rights. The Appellate Division's review of the record showed, the 
permanency hearing reports offered at the fact-finding hearing indicated that the 
permanency goal was placement for adoption. The abandonment petition acknowledged 
that the child’s 18th birthday was “quickly approaching,” and sought to afford him “the 
opportunity to legalize the relationship he has had with his foster home.” However, the last 
permanency hearing report before the hearing indicated that the child would not consent to 
adoption, and therefore sought a modification of the permanency goal. The child turned 18 
years old shortly after the termination order was issued, and, as of July 2025, the child 
continued to refuse to consent to adoption and declared that he no longer consented to 
remain in foster care. Although initially joining the agency’s position in this appeal, the 
appellate attorney for the child submitted correspondence advising that the child changed 
his position and wants the father to remain his legal father. Since the Court may consider 
these subsequent developments ( Matter of Michael B., 80 N.Y.2d 299, 318, 590 N.Y.S.2d 60 
(1992) and further recognizing that the child was over the age of 18 and did not consent to 
adoption, which the petition sought to offer him an opportunity to do, it concluded that no 
useful purpose was served by the termination of the father’s parental rights As the child 
was over the age of 18 years, there was no need to remand for further dispositional 
proceedings. It reversed the order of the law and the facts; the petition was dismissed. 
 
Supreme Court 

 
 
Husbands' transmission of a sexually transmitted infection to the wife constituted a form of 
domestic violence, and the wife was awarded 100% of the marital assets, which were 
subject to equitable distribution. 
 
In N.S., v. T.S., Slip Copy, 2025 WL 3482815 (Table), 2025 N.Y. Slip Op. 51897(U), Unreported 
Disposition (Sup. Ct., 2025) Supreme Court held that one spouse’s transmission of a 
sexually transmitted infection to the other spouse constituted a form of domestic violence, 
and the wife was awarded 100% of the marital assets, which are subject to equitable 
distribution. During the Wife’s direct testimony on her case-in-chief, she testified that she 
was not engaging in sexual intercourse with any other individual but the Husband. The 
Wife’s credible testimony established that she tested positive for HSV-1, HSV-2, and HPV4 
during the parties’ marriage. The Wife’s testimony that she was in “agonizing” pain after 
she contracted these STI’s was strikingly credible to the Court. The Wife also credibly 
testified that her contraction of HPV led to the development of cancerous cells, which she 
had to have surgically removed, and that her contraction of HSV requires her to take 
acyclovir - an antiviral medication - for the rest of her life. The Husband never refuted the 
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Wife’s testimony with respect to how, and more importantly, from whom, she contracted 
HSV-1, HSV-2, and HPV. Stated simply, the Wife was a victim of domestic violence. (Social 
Services Law § 459-a(1)). Additionally, the Court considered the Husband’s other acts of 
domestic violence.  
 
 
Family Court Act § 581-306 controls the effect of embryo disposition agreements between 
intended parents, which transfer legal rights and dispositional control to one intended 
parent. 
 
In .E.L., v. A.S., --- N.Y.S.3d ----, 2025 WL 3493728, 2025 N.Y. Slip Op. 25261 (Sup Ct., 2025), 
the defendant’s motion for an order awarding her the parties’ cryopreserved embryos for 
implantation in accordance with the parties’ Declarations of Intent was granted in its 
entirety; and the plaintiff’s cross-motion directing CCRM to destroy any and all embryos 
currently being held by CCRM was denied. E.L. and A.S. executed Declarations of Intent in 
the parties' embryo disposition agreement with regard to the  2 embryos. The court 
considered the disposition in light of Family Court Act § 581-306, which initially came into 
effect on February 15, 2021. It observed that Family Court Act § 581-306 controls the effect 
of embryo disposition agreements between intended parents, which transfer legal rights 
and dispositional control to one intended parent. Subdivision [a] states, in pertinent part: 
“An embryo disposition agreement between intended parents with joint dispositional 
control of an embryo shall be binding under the following circumstances: (1) it is in writing; 
[and] (2) each intended parent had the advice of independent legal counsel prior to its 
execution, which may be paid for by either intended parent ....” (Family Court Act § 581-306 
[a] [1]-[2]). It observed that only two cases cited by the parties in support of their respective 
positions bind the Court,  Kass v Kass (91 NY2d 554 [1998]) by the defendant and 
Finkelstein v Finkelstein (162 AD3d 401 [1st Dept 2018]) by the plaintiff. The only other New 
York case cited was K.G. v J.G. (72 Misc 3d 593 [Sup Ct, Suffolk County 2021]). Examining 
the intentions of E.L. and A.S. as manifested in their respective Declarations of Intent, and 
affording the language therein a fair, sensible, practical, and reasonable interpretation, it 
held that E.L. and A.S. unequivocally consented under the current circumstances for the 
Court to issue a decree to be presented to CCRM “directing use to achieve a pregnancy in 
[A.S.]”. The Court honored the parties’ unambiguous expressions of choice as manifested 
in their duly executed Declarations of Intent. 

 
 
Bari Brandes Corbin is counsel to The Law Firm of Joel R. Brandes, P.C. She is the co-
author of Law and the Family New York, Second Edition, Revised, Volumes 5 & 6 (Thomson-
Reuters). She concentrates her practice on post-judgment enforcement and modification of 
orders and judgments, and serves as counsel to attorneys on all aspects of matrimonial 
litigation. She is also a freelance writer (see https://www.purseblog.com/author/bari//) 
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Notice: This publication was created to provide authoritative information concerning the 
subject matter covered. However, it was not necessarily written by persons licensed to 
practice law in a particular jurisdiction. The publisher is not engaged in rendering legal 
advice, and this publication is not intended to give legal advice about a specific legal 
problem, nor is it a substitute for the advice of an attorney. If legal advice is required, the 
services of a competent attorney should be sought.  
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Rights Reserved. (This publication may be considered Attorney Advertising under New 
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