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Welcome to Bits and Bytes, ™ our electronic newsletter published for the New York divorce
and family law bench and bar, by Joel R. Brandes Consulting Services, Inc.
Joel R. Brandes Consulting Services, Inc. is a creative writing and publishing company. We
provide expert matrimonial and family law content for client newsletters, law firm websites and attorney
and law firm blogs. We also assist lawyers with drafting articles for legal journals and preparing
presentations and materials for lectures and seminars.
The New York Matrimonial Trial
Handbook, by Joel R. Brandes, was written for
both the attorney who has never tried a
matrimonial action and for the experienced
litigator. It is a “how to” book for lawyers. This
840 page handbook focuses on the procedural
and substantive law, as well as the law of
evidence, that an attorney must have at his or
her fingertips when trying a matrimonial action.
It is intended to be an aide for preparing for a
trial and as a reference for the procedure in
offering and objecting to evidence during a trial.
The handbook deals extensively with the
testimonial and documentary evidence necessary to meet the burden of proof. There are thousands
of suggested questions for the examination of witnesses at trial to establish each cause of action and
requests for ancillary relief, as well as for the cross-examination of difficult witnesses.
For more information about the contents of the Trial Handbook click on this link.
Table of Effective dates of Revisions to Domestic Relations Law §§ 236, 237, 238 and 240
The Maintenance, Child Support and Counsel Fee provisions of the Domestic Relations
Law have been amended numerous times since the statutes were enacted, especially since 1999.
Different versions of Domestic Relations Law §§ 236, 237, 238 and 240 apply in matrimonial
actions depending upon the date of the commencement of an action. The following table has
been created to enable counsel to quickly find the version applicable to actions commenced
since 1999 which are available on Westlaw next.
Domestic Relations Law § 236 – September 18, 1999 to date
DRL §236, effective September 18, 1999 to September 21, 2003
1

1

L.1999, c. 275, § 2, eff. Sept. 18, 1999. (The chapter, among other things, added the following
sentence to DRL § 236 [B][8][a]: “A copy of such order shall be served, by registered mail, on the
home office of the insurer specifying the name and mailing address of the spouse or children,
provided that failure to so serve the insurer shall not affect the validity of the order.”)

1

DRL §236, effective September 22, 2003 to August 31, 2009 2
DRL §236, effective September 1, 2009 to September 13, 2009 3
DRL §236, effective September 14, 2009 to August 12, 2010 4
DRL §236, effective August 13, 2010 to October 11, 2010

5

DRL§ 236, effective October 12, 2010 to October 12, 2010 6

2

L.2003, c. 595, § 1, eff. Sept. 22, 2003. (This Chapter, among other things, added the following
sentence to DRL § 236[B][3]: “Notwithstanding any other provision of law, an acknowledgment of an
agreement made before marriage may be executed before any person authorized to solemnize a
marriage pursuant to subdivisions one, two and three of section eleven of this chapter.”)
3

L.2009, c. 72, § 1, eff. Sept. 1, 2009; L 2010, c. 32, § 1, eff. March 30, 2010, deemed eff. Sept. 1,
2009 (These chapters added to DRL § 236[B] [2] [b] provisions for “automatic orders in matrimonial
actions”.)
4

L.2009, c. 229, §§ 1 to 3, eff. Sept. 14, 2009. (This chapter added to DRL § 236[B] [5] [d] and DRL
§ 236[B] [6] [a] “the loss of health insurance benefits upon dissolution of the marriage” as a factor for
the court to consider in awarding maintenance and equitable distribution.)
5

L.2010, c. 371, § 3, eff. Aug. 13, 2010. (This chapter, among other things, enacted DRL § 236
[B][5-a] providing for temporary maintenance guidelines; and added to DRL § 236[B][6] the following
six additional maintenance factors: (5) the need of one party to incur education or training expenses;
(6) the existence and duration of a pre-marital joint household or a pre-divorce separate household;
(7) acts by one party against another that have inhibited or continue to inhibit a party's earning
capacity or ability to obtain meaningful employment. Such acts include but are not limited to acts of
domestic violence as provided in section four hundred fifty-nine-a of the social services law; (11) the
care of the children or stepchildren, disabled adult children or stepchildren, elderly parents or in-laws
that has inhibited or continues to inhibit a party's earning capacity; (12) the inability of one party to
obtain meaningful employment due to age or absence from the workforce; (13) the need to pay for
exceptional additional expenses for the child/children, including but not limited to, schooling, day
care and medical treatment).
6

L.2010, c. 371, §§ 1, 2, 4, eff. Oct. 12, 2010. (This chapter, among other things, amended DRL
§236 [B] by adding a new subdivision 5–a Temporary maintenance awards, which requires the court
to make its award in accordance with this subdivision, except where the parties have entered into an
agreement pursuant to subdivision 5–a. DRL §236[B] was amended to change the factors, except
factor (1), as follows: (2) length of the marriage; (3) the age and health of both parties; (4) the present
and future earning capacity of both parties; (5) the need of one party to incur education or training
expenses; (6) the existence and duration of a pre-marital joint household or a pre-divorce separate
household; (7) acts by one party against another that have inhibited or continue to inhibit a party's
earning capacity or ability to obtain meaningful employment. Such acts include but are not limited to
acts of domestic violence as provided in section four hundred fifty-nine-a of the social services law;
(8) the ability of the party seeking maintenance to become self-supporting and, if applicable, the
period of time and training necessary therefor; (9) reduced or lost lifetime earning capacity of the
party seeking maintenance as a result of having foregone or delayed education, training,
employment, or career opportunities during the marriage; (10) the presence of children of the
marriage in the respective homes of the parties; (11) the care of the children or stepchildren, disabled
adult children or stepchildren, elderly parents or in-laws that has inhibited or continues to inhibit a
party's earning capacity; (12) the inability of one party to obtain meaningful employment due to age
or absence from the workforce; (13) the need to pay for exceptional additional expenses for the

2

DRL §236, effective October 13, 2010 to October 24, 2015 7

child/children, including but not limited to, schooling, day care and medical treatment; (14) the tax
consequences to each party; (15) the equitable distribution of marital property; (16) contributions and
services of the party seeking maintenance as a spouse, parent, wage earner and homemaker, and to
the career or career potential of the other party; (17) the wasteful dissipation of marital property by
either spouse; (18) the transfer or encumbrance made in contemplation of a matrimonial action
without fair consideration; (19) the loss of health insurance benefits upon dissolution of the marriage,
and the availability and cost of medical insurance for the parties; and (20) any other factor which the
court shall expressly find to be just and proper.)
7

L.2010, c. 182, §§ 7, 9, eff. Oct. 13, 2015. (This chapter, among other things, added subdivision
(2) to DRL §236 [B][9][b], as follows:
(2)(i) The court may modify an order of child support, including an order incorporating
without merging an agreement or stipulation of the parties, upon a showing of a substantial change
in circumstances. Incarceration shall not be a bar to finding a substantial change in circumstances
provided such incarceration is not the result of nonpayment of a child support order, or an offense
against the custodial parent or child who is the subject of the order or judgment.
(ii) In addition, unless the parties have specifically opted out of the following provisions in a
validly executed agreement or stipulation entered into between the parties, the court may modify an
order of child support where:
(A) three years have passed since the order was entered, last modified or adjusted; or
(B) there has been a change in either party's gross income by fifteen percent or more since
the order was entered, last modified, or adjusted. A reduction in income shall not be considered as a
ground for modification unless it was involuntary and the party has made diligent attempts to secure
employment commensurate with his or her education, ability, and experience.
(iii) No modification or annulment shall reduce or annul any arrears of child support which
have accrued prior to the date of application to annul or modify any prior order or judgment as to
child support. Such modification may increase child support nunc pro tunc as of the date of
application based on newly discovered evidence. Any retroactive amount of child support due shall,
except as provided for in this subparagraph, be paid in one sum or periodic sums, as the court
directs, taking into account any temporary or partial payments which have been made. Any
retroactive amount of child support due shall be support arrears/past due support. In addition, such
retroactive child support shall be enforceable in any manner provided by law including, but not
limited to, an execution for support enforcement pursuant to subdivision (b) of section fifty-two
hundred forty-one of the civil practice law and rules. When a child receiving support is a public
assistance recipient, or the order of support is being enforced or is to be enforced pursuant to
section one hundred eleven-g of the social services law, the court shall establish the amount of
retroactive child support and notify the parties that such amount shall be enforced by the support
collection unit pursuant to an immediate execution for support enforcement as provided for by this
chapter, or in such periodic payments as would have been authorized had such an execution been
issued. In such case, the court shall not direct the schedule of repayment of retroactive support.
This chapter, among other things, also added subdivision [d] to DRL §236[B][7], as follows:
d. Any child support order made by the court in any proceeding under the provisions of this
section shall include, on its face, a notice printed or typewritten in a size equal to at least eight point
bold type informing the parties of their right to seek a modification of the child support order upon a
showing of:
(i) a substantial change in circumstances; or
(ii) that three years have passed since the order was entered, last modified or adjusted; or
(iii) there has been a change in either party's gross income by fifteen percent or more since
the order was entered, last modified, or adjusted; however, if the parties have specifically opted out
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DRL §236, effective October 25 2015 to January 22, 2016 8
DRL §236, effective January 23, 2016 9

Domestic Relations Law § 237 – July 17, 1992 to date
DRL §237, effective July 17, 1992, to October 11, 2012 10

of subparagraph (ii) or (iii) of this paragraph in a validly executed agreement or stipulation, then that
basis to seek modification does not apply.)
8

L.2015, c. 269, § 3, eff. Oct. 25, 2015. (This chapter, among other things, modified DRL §236
[B][5][d][7] to add the following sentence: “The court shall not consider as marital property subject to
distribution the value of a spouse's enhanced earning capacity arising from a license, degree,
celebrity goodwill, or career enhancement. However, in arriving at an equitable division of marital
property, the court shall consider the direct or indirect contributions to the development during the
marriage of the enhanced earning capacity of the other spouse.”)
9

L.2015, c. 269, §§ 1, 2, 4, 5, eff. Jan. 23, 2016. (This chapter, among other things, modified the
temporary maintenance provisions of DRL §236 [B] [5-a]. It also modified the post-divorce
maintenance provisions of DRL §236 [B] [6] [a] to add post-divorce maintenance guidelines and
added additional factors for consideration by the court in determining maintenance. The fourteen (14)
factors are now:
(a) the age and health of the parties;
(b) the present or future earning capacity of the parties, including a history of limited
participation in the workforce;
(c) the need of one party to incur education or training expenses;
(d) the termination of a child support award before the termination of the maintenance award
when the calculation of maintenance was based upon child support being awarded which resulted in
a maintenance award lower than it would have been had child support not been awarded;
(e) the wasteful dissipation of marital property, including transfers or encumbrances made in
contemplation of a matrimonial action without fair consideration;
(f) the existence and duration of a pre-marital joint household or a pre-divorce separate
household;
(g) acts by one party against another that have inhibited or continue to inhibit a party's
earning capacity or ability to obtain meaningful employment. Such acts include but are not limited to
acts of domestic violence as provided in section four hundred fifty-nine-a of the social services law;
(h) the availability and cost of medical insurance for the parties;
(i) the care of children or stepchildren, disabled adult children or stepchildren, elderly parents
or in-laws provided during the marriage that inhibits a party's earning capacity;
(j) the tax consequences to each party;
(k) the standard of living of the parties established during the marriage;
(l) the reduced or lost earning capacity of the payee as a result of having forgone or delayed
education, training, employment or career opportunities during the marriage;
(m) the equitable distribution of marital property and the income or imputed income on the
assets so distributed;
(n) the contributions and services of the payee as a spouse, parent, wage earner and
homemaker and to the career or career potential of the other party; and
(o) any other factor which the court shall expressly find to be just and proper. )
10

L.1992, c. 422, § 1

4

DRL §237, effective October 12, 2010 to November 19, 2015 11
DRL §237, effective November 20, 2015 12

Domestic Relations Law §240 – 1998 to present
DRL § 240, effective December 22, 1998 to July 26, 199913
DRL§ 240, effective July 27, 1999 to November 8, 1999 14
DRL§ 240, effective November 9, 1999 to October 1, 200215
DRL § 240, effective October 2, 2002 to June 17, 2003 16
DRL § 240, effective June 18, 2003 to September 30, 2007 17
DRL § 240, effective October 1, 2007 to September 3, 200818
DRL § 240, effective September 4, 2008 to December 2, 2008 19
DRL§ 240, effective December 3, 2008 to January 22, 2009 20
11
L.2010, c. 329, § 1, eff. Oct. 12, 2010.( This chapter, among other things, modified DRL § 237 (a)
and (b) to provide that there shall be rebuttable presumption that counsel fees shall be awarded to
the less monied spouse. Both parties and their respective attorneys must file an affidavit with the
court detailing the financial agreement between the party and the attorney. The affidavit must include
the amount of any retainer, the amounts paid and still owing thereunder, the hourly amount charged
by the attorney, the amounts paid, or to be paid, any experts, and any additional costs,
disbursements or expenses.)
12
L.2015, c. 447, § 1, eff. Nov. 20, 2015. (This chapter, among other things, amended DRL § 237
(a) and (b) to provide that an unrepresented litigant shall not be required to file an affidavit detailing
fee arrangements when making an application for an award of counsel fees and expenses; provided
he or she has submitted an affidavit that he or she is unable to afford counsel with supporting proof,
including a statement of net worth, and, if available, W-2 statements and income tax returns for
himself or herself.)
13

L.1998, c. 597, §§ 1, 2, eff. Dec. 22, 1998

14

L.1999, c. 378, § 1, eff. July 27, 1999

15

L.1999, c. 606, § 1

16

L.2002, c. 624, § 4, eff. Oct. 2, 2002

17

L.2003, c. 81, § 11, eff. June 18, 2003

18

L.2007, c. 616, § 3, eff. Oct. 1, 2007

19

L.2008, c. 538, § 1, eff. Sept. 4, 2008

20

L.2008, c. 532, § 6, eff. Dec. 3, 2008

5

DRL § 240, effective January 23, 2009 to August 10, 2009 21
DRL§ 240, effective August 11, 2009 to October 8, 2009 22
DRL §240, effective Oct. 9, 2009 to November 14, 2009 23
DRL§ 240, effective November 15, 2009 to December 14, 2009 24
DRL§ 240, effective December 15, 2009 to January 30, 2010 25
DRL §240, effective August 11, 2009 to January 30, 2010 26
DRL §240, effective January 31, 2010 to April 13, 2010 27
DRL §240, effective April 14, 2010 to July 29, 2010 28
DRL §240, effective July 30, 2010 to August 12, 2010 29
DRL§ 240, effective August 13, 2010 to August 29, 2010 30

21

L.2008, c. 595, § 1, eff. January 23, 2009

22

L.2009, c. 295, § 1, eff. Aug. 11, 2009

23
L.2009, c.215, §2, 4, 6 and 8, eff. Oct. 9, 2009. (This chapter, among other things, amended DRL
§240, subd.1, par. A-1 dealing with custody orders.)
24

L.2009, c. 295, § 1, eff. Aug. 11, 2009. (This chapter, among other things, amended Paragraph
(a–1) of subdivision 1 of section 240 of the domestic relations law and Family Court Act §651 to
provide that prior to the issuance of any permanent or temporary order of custody or visitation,
the court shall conduct a review of related decisions in court proceedings initiated pursuant to
article ten of the Family Court Act; and (ii) reports of the statewide computerized registry of orders
of protection, and reports of the sex offender registry.0
25

L.2009, c. 476, § 2, eff. Dec. 15, 2009. (This chapter, among other things, amended various
sections of the Domestic Relations Law, Family Court Act and CPLR to replace the term “Law
guardian” with the term “attorney for the child.”)
26

L.2009, c.295, §1, eff. August 11, 2009. (This chapter, among other things, repealed DRL§ 240
(1-b) (c) (5) and added a new subparagraph 5 dealing with cash medical support and health insurance
benefits. DRL§ 240, subd. 1 (b) was amended by adding a new paragraph 3 dealing with health
insurance benefits. DRL§ 240 subd.1 (c) (2) (iii) dealing with health insurance benefits was amended.)
27

L.2009, c. 343, § 7, eff. Jan. 31, 2010. (This chapter, among other things, amended DRL §240,
(1-b) dealing with “combined parental income.”)
28

L.2010, c. 41, § 7, eff. April 14, 2010. (This chapter, among other things, amended DRL §240,
(1-c) (c) dealing with custody.)
29
L.2010, c. 261, § 2, eff. July 30, 2010. (This chapter, among other things, amended DRL §240,
(3-a) dealing with service of an order of protection and temporary order of protection.)
30

L.2010, c. 341, § 8, eff. Aug. 13, 2010 L.2010, c. 341, § 8, eff. Aug. 13, 2010. (This chapter, among
other things, amended DRL§ 240 (3) (e) to add the following sentences: “In any proceeding pursuant

6

DRL §240, effective August 30, 2010 to November 14, 2011

31

DRL §240, effective November 15, 2011 to March 15, 2013 32
DRL §240, effective March 16, 2013 to September 26, 2013 33
DRL §240, effective September 27, 2013 to November 12, 2013 34
DRL §240, effective November 13, 2013 to December 17, 2013 35
DRL §240, effective December 18, 2013 to January 11, 2014 36
DRL § 240. Effective January 12, 2014 to January 23, 2016 37
DRL §240, effective January 24, 2016 to June 17, 2016 38
to this article, a court shall not deny an order of protection, or dismiss an application for such an
order, solely on the basis that the acts or events alleged are not relatively contemporaneous with the
date of the application or the conclusion of the action. The duration of any temporary order shall not
by itself be a factor in determining the length or issuance of any final order. “)
31

L.2010, c.446, §2, effective August 30, 2010. (This chapter amended FCA §153-b and DRL§240
to allow individuals to serve court issued permanent or temporary orders of protection as well as
other legal documents during the later stages of family offense proceedings using a peace or
police officer. It also prohibited the charging of any fee associated with the servicing of these
documents.)
32

L.2011, c.436, §1, effective November 15, 2011. L. 2010, c.446, §2, eff. Aug. 30, 2011. (This
chapter amended DRL §240 (3-a) with regard to service of an order of protection.)
33

L.2013, c. 1, § 11, eff. March 16, 2013. (This chapter, among other things, amended DRL §240,
subd. 3 dealing with orders of protection.)
34
L.2013, c. 371, § 1, eff. Sept. 27, 2013. (This chapter, among other things, amended DRL §240,
(1-c) (b) dealing with custody.)
35

L.2013, c. 480, § 1, eff. Nov. 13, 2013. (This chapter, among other things, amended DRL §240,
subd. 3, d. dealing with orders of protection.)
36

L.2013, c. 526, § 8, eff. Dec. 18, 2013. (This chapter, among other things, amended DRL §240,
subd.3 a. 7 and 8, dealing with orders of protection.)
37

L.2015, c. 567, § 12, eff. June 18, 2016.

38

L.2015, c. 387, §§ 3, 4, eff. Jan. 24, 2016. (This chapter, among other things, amended DRL §
240 (1-b) (5)(iii) subclauses (G) and (H) to add a new subclause (I) to read as follows: (G) fellowships
and stipends, and(H) annuity payments;, and(I) alimony or maintenance actually paid or to be paid to
a spouse who is a party to the instant action pursuant to an existing court order or contained in the
order to be entered by the court, or pursuant to a validly executed written agreement, in which event
the order or agreement shall provide for a specific adjustment, in accordance with this subdivision,
in the amount of child support payable upon the termination of alimony or maintenance to such
spouse; provided, however, that the specific adjustment in the amount of child support is without
prejudice to either party's right to seek a modification in accordance with subparagraph two of
paragraph b of subdivision nine of part B of section two hundred thirty-six of this article. In an action
or proceeding to modify an order of child support, including an order incorporating without merging

7

DRL§ 240, effective June 18, 2016.39
Joel R. Brandes, the President of Joel R. Brandes Consulting Services, Inc. is the author of
Law and The Family New York, 2d (9 volumes) (Thomson Reuters Westlaw), and Law and the
Family New York Forms (5 volumes) (Thomson Reuters Westlaw).
These sets can be purchased directly from Thomson Reuters Westlaw, 1-800-544-3008.
See legalsolutions.thomsonreuters.com.
Law and the Family New York, 2d (New York Practice Library, 9 Volumes) By
Joel R. Brandes. (Updated December 2016 by Joel R. Brandes, Bari Brandes
Corbin and Evan B. Brandes).
Description: This set is both a treatise and a procedural guide. The usual family
law issues are covered such as Formation of the Family Unit, Divorce, Judicial
Separation, and Annulments. It presents such vital practical considerations as
counsel fees to prosecute or defend an appeal. The text analyzes statutes,
discusses cases, and includes authors' notes which present hints, practice pointers, and pitfalls
to avoid. It also features a complete discussion of appellate practice and offers step-by-step
guidance on how to handle an appeal in each of the state's judicial departments. Research aids
annotate the text.

an agreement, issued prior to the effective date of this subclause, the provisions of this subclause
shall not, by themselves, constitute a substantial change of circumstances pursuant to paragraph b
of subdivision nine of part B of section two hundred thirty-six of this article.
DRL § 240 (1-b) (b)(5)(vii) subclause (C) was amended to read as follows: (C) alimony or
maintenance actually paid or to be paid to a spouse that who is a party to the instant action pursuant
to an existing court order or contained in the order to be entered by the court, or pursuant to a validly
executed written agreement, provided in which event the order or agreement provides shall provide
for a specific adjustment, in accordance with this subdivision, in the amount of child support payable
upon the termination of alimony or maintenance to such spouse,; provided, however, that the
specific adjustment in the amount of child support is without prejudice to either party's right to seek
a modification in accordance with subparagraph two of paragraph b of subdivision nine of part B of
section two hundred thirty-six of this article. In an action or proceeding to modify an order of child
support, including an order incorporating without merging an agreement, issued prior to the effective
date of this subclause, the provisions of this subclause shall not, by themselves, constitute a
substantial change of circumstances pursuant to paragraph b of subdivision nine of part B of section
two hundred thirty-six of this article.)
L.2015, c. 567, § 12, eff. June 18, 2016. (This chapter, added to DRL § 240 (a) the following: “If a
proceeding filed pursuant to article ten or ten-A of the family court act is pending at the same time as
a proceeding brought in the supreme court involving the custody of, or right to visitation with, any
child of a marriage, the court presiding over the proceeding under article ten or ten-A of the family
court act may jointly hear the dispositional hearing on the petition under article ten or the
permanency hearing under article ten-A of the family court act and, upon referral from the supreme
court, the hearing to resolve the matter of custody or visitation in the proceeding pending in the
supreme court; provided however, the court must determine custody or visitation in accordance with
the terms of this section.)
39
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Law and the Family New York Forms, 2d (New York Practice Library, 5
Volumes) By Joel R. Brandes. (Updated August 2017 by Bari Brandes
Corbin and Evan B. Brandes)
Description. This set provides you with practitioner-tested forms for a
wide variety of family law matters. It includes forms relating to the
creation of the marriage relationship, the attorney-client relationship,
matrimonial agreements, and matrimonial litigation. Specific topics
covered include antenuptial agreements, separation agreements,
modification agreements, and matters relating to infants and
incompetents, and service of process.
Bits and Bytes, ™ is published twice a month by Joel R. Brandes Consulting Services, Inc., 2881
NE 33rd Court, Fort Lauderdale, Florida, 33306, 954-564-9883. Joel R. Brandes Consulting Services,
Inc. is not a law firm or a lawyer, and does not give legal advice. Send mail to:
joel@nysdivorce.com. Website: www.nysdivorce.com or www.nysdivorce.net.
Notice: This publication was created to provide authoritative information concerning the subject
matter covered. However, it was not necessarily written by persons licensed to practice law in a
particular jurisdiction. The publisher is not engaged in rendering legal advice and this publication
is not intended to give legal advice about a specific legal problem, nor is it a substitute for the
advice of an attorney. If legal advice is required the services of a competent attorney should be
sought. Copyright © 2017, Joel R. Brandes Consulting Services, Inc., All Rights Reserved.
Bits and Bytes™ is written by Joel R. Brandes, the author of Law and the Family New York, 2d, and
Law and the Family New York Forms, 2d (Thomson Reuters Westlaw), Bari Brandes Corbin, of the
New York Bar, and co-author of Law and the Family New York, 2d, Volumes 5 & 6 (ThomsonWest), and Evan B. Brandes, of the New York and Massachusetts Bars, and a Solicitor in New
South Wales, Australia. The authors write the annual supplements to Law and the Family New
York, 2d, and Law and the Family New York Forms, 2d.
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