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Inchoate Rights to Marital Property
When inchoate rights become actual ownership interests by virtue of equitable distribution judgments, they are
susceptible to even greater protection because their enhancement status eliminates some of the inhibitions inhere
the exercise of injunctive power prior to distribution.

By Joel R. Brandes |  July 26, 2019 at 02:40 PM
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When the Equitable Distribution Law (EDL) was enacted (Laws of 1980, Ch. 281,

e�ective July 19, 1980), Domestic Relations Law §236, Part B(1)(c), gave a radically

new statutory de�nition to “marital property.” Before the EDL, if the term “marital

property” was used it referred solely to jointly owned property, such as a residence

owned as tenants by the entirety, or joint bank accounts. Under Domestic Relations

Law §236 Part B, “marital property” includes what was previously jointly owned

property and more.

Domestic Relations Law §236, Part B, (1)(c) provides that “marital property” means:

“All property acquired by either or both spouses during the marriage and before the

execution of a separation agreement or the commencement of a matrimonial action,

regardless of the form in which title is held, except as otherwise provided in an

agreement pursuant to subdivision three of this part. Marital property shall not
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include separate property as hereinafter de�ned.” This de�nition applies for

purposes of equitable distribution of family assets upon divorce. It does not apply

where the marriage is dissolved by death. See EPTL 5-1.2(a)(1).

The statutory de�nition of marital property is broad and comprehensive. See O’Brien
v. O’Brien, 66 N.Y.2d 576, 583 (1985). The phrase “regardless of the form in which

title is held” indicates that the distribution of marital property upon dissolution is not

controlled by who has legal title to a family asset produced during the marriage.

In O’Brien, it was noted that “marital property” as the term is used in the Equitable

Distribution Law is a term of art and a new species of “property” that was not

anchored in common law property concepts or a�ected by decisions in other states

having a di�erent statutory de�nition. The Court of Appeals held that an interest in a

profession or a professional career potential, there a physician’s license, “was marital

property subject to equitable distribution.” (O’Brien and its progeny were legislatively

overruled by Laws of 2016, Ch.269.) The fact that the license was not assignable,

could not be transferred and could not be sold and had no market value did not

preclude the license from being a “valuable property right” that enhanced the

husband’s earning capacity, which the EDL had recognized by providing for

distributive awards.

The public policy expressed by the de�nition of marital property is that the “product”

of the marital partnership is subject to equitable distribution. Ordinarily, assets

produced before marriage or after the execution of a separation agreement or the

commencement of a matrimonial action are not the products of an on-going marital

partnership. In general, the characterization of property as “marital property” occurs

when a dissolution action is commenced, or when property is designated as marital

in a valid agreement that conforms to the requirements of Domestic Relations Law

§236(B)(3).

In McDermott v. McDermott, 119 A.D.2d 370 (2d Dep’t 1986), the issue was the

authority of the court to limit the husband’s choice of pension options. In its

decision, the Second Department stated that equitable distribution created new

property concepts under which the Supreme Court was authorized to limit the

husband’s choice of pension options. It pointed out that the centerpiece of the

equitable distribution revolution was the concept of marital property and the judicial

power to distribute it. The court held that under the economic partnership doctrine

Mrs. McDermott began acquiring an interest in her husbands’ pension from the

moment he joined the plan. That interest, unenforceable and unallocated as it may

have been prior to the divorce action, constituted the seed from which an inchoate

interest in the pension emerged as a marital asset when the divorce action began,

and matured into a true ownership interest when the equitable distribution

judgment terminated the action. During the marital property phase, when a spouse’s

interest is still inchoate, it is protectable against unwarranted dissipation. When

inchoate rights become actual ownership interests by virtue of equitable distribution

judgments, they are susceptible to even greater protection because their

enhancement status eliminates some of the inhibitions inherent in the exercise of

injunctive power prior to distribution.
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It would appear that in Hallsville Capital, S.A. v. Dobrish, 87 A.D.3d 933 (1st Dep’t

2011), the First Department rejected the conclusion that an inchoate interest in

property acquired during the marriage is created upon the marriage of the parties. It

observed that Domestic Relations Law §236(B)(5)(a) provides that the court “shall

provide for the disposition [of the parties' property] in a �nal judgment”; the statute

does not “create any contingent or present vested interests, legal or equitable at any

point before judgment.” However, the authority it cited for its conclusion was Justice

O’Connor’s concurring opinion in Leibowits v. Leibowits, 93 A.D.2d 535, 549 (1983),

which has no precedential value. See White v. Mazella-White, 60 A.D.3d 1047, 1048

(2009); Musso v. Ostashko, 468 F.3d 99, 107 (2006) (“A mere judicial declaration of

equitable distribution, without entry, cannot give a spouse an interest in property

superior to that of a creditor … holding a valid judgment lien.”).

In Pangea Capital Management v. Lakian, ‑‑‑ N.E.3d ‑‑‑, 2019 WL 2583109 (2019), the

U.S. Court of Appeals for the Second Circuit certi�ed the following question to the

Court of Appeals: If an entered divorce judgment grants a spouse an interest in real

property pursuant to Domestic Relations Law §236, and the spouse does not docket

the divorce judgment in the county where the property is located, is the spouse’s

interest subject to attachment by a subsequent judgment creditor that has docketed

its judgment and seeks to execute against the property? The Court of Appeals

answered the question in the negative.

John and Andrea Lakian were married in 1977. In 2002, they purchased a home on

Shelter Island, Su�olk County, for $4.5 million. Title to the property was recorded in

John’s name and immediately transferred to a trust, for which John was the sole

trustee and each spouse was a 50% bene�ciary as tenant in common. In 2013,

Andrea commenced an action for divorce. A judgment entered on June 11, 2015

incorporated by reference an agreement that settled all issues, including providing

for the sale of the Shelter Island property. Under the settlement, Andrea would

receive 62.5% of the proceeds plus another $75,000 and John would receive the

balance.

In 2012, Pangea Capital Management brought an action against John. Pangea

voluntarily discontinued that action in favor of arbitration. The arbitrator ruled in

Pangea’s favor on Jan. 6, 2016, and Pangea subsequently brought an action in federal

court to enforce the $14 million arbitral award against John. Pangea sought and

obtained an order of attachment on the Shelter Island property. Several months

later, John asked the federal district court to modify the order of attachment to

permit the sale of the home. The court allowed Andrea to intervene and the parties

agreed to the sale and further agreed that the proceeds, totaling over $5 million,

would be deposited with the Clerk of the court while the dispute over Pangea’s claim

to the proceeds was litigated. The parties also agreed that their rights to the

proceeds would constitute the “cash equivalent” of their rights in the Shelter Island

property. During this time, the federal district court con�rmed the $14 million

arbitral award against John and entered a judgment in Pangea’s favor in November

2016, which Pangea promptly docketed.

Andrea contended that, pursuant to the terms of the divorce settlement, she was

entitled to 62.5% of the sale proceeds, plus $75,000. Pangea argued that, because it

docketed its judgment before Andrea docketed her judgment of divorce in Su�olk



County, CPLR 5203 gave Pangea priority over Andrea with respect to the Shelter

Island property.

The Court of Appeals noted that CPLR 5203(a) concerns “Priority and lien on

docketing judgment,” and provides, in relevant part: “No transfer of an interest of the

judgment debtor in real property, against which property a money judgment may be

enforced, is e�ective against the judgment creditor either from the time of the

docketing of the judgment with the clerk of the county in which the property is

located until ten years after �ling of the judgment‑roll, or from the time of the �ling

with such clerk of a notice of levy pursuant to an execution until the execution is

returned.”

The Court of Appeals explained that under Domestic Relations Law §236(B)(1)(c),

marital property is “all property acquired by either or both spouses during the

marriage and before the execution of a separation agreement or the

commencement of a matrimonial action, regardless of the form in which title is

held.” Andrea had an interest in that marital property. Citing McDermott, it held that

“[L]egal rights to speci�c marital property vest upon the judgment of divorce, with

‘inchoate rights’ becoming “actual ownership interests by virtue of [an] equitable

distribution judgment.”

The court held that Pangea’s conception of Andrea as judgment creditor was utterly

incompatible with the legislature’s dramatic revision of the Domestic Relations Law

in 1980. By incorporating the concept of “marital property” into Domestic Relations

Law §236, “the New York Legislature deliberately went beyond traditional property

concepts when it formulated the Equitable Distribution Law.” Under that statute,

both “spouses have an equitable claim to things of value arising out of the marital

relationship.” Marital property “hardly fall[s] within the traditional property concepts

because there is no common‑law property interest remotely resembling marital

property.” Marital assets are not owned by one spouse or another, and the

dissolution of a marriage involving the division of marital assets does not render one

ex‑spouse the creditor of another. Andrea therefore could not properly be

considered a judgment creditor of John. Thus, CPLR 5203(a), by its plain terms, had

no application here, and Pangea had no priority. Subsection (a) applies to transfers

of the interest of a judgment debtor in real property; the equitable distribution of

Andrea’s share was not the transfer of the interest of a judgment debtor to a

judgment creditor. Subsection (c) concerns only the priority given to a judgment

creditor as against a lien created by a petition in bankruptcy, which was irrelevant

here.

The court held that the Second Circuit’s decision in Musso v. Ostashko, had no

application. In Musso, Tanya Ostashko obtained a decision in her matrimonial action,

awarding her certain assets. Her husband’s creditors immediately �led an

involuntary bankruptcy petition against her husband before the judgment was

entered, and the Second Circuit held that because the divorce judgment had not

been entered, the bankruptcy petition took priority, and all the marital assets were

within the bankruptcy estate. Musso addressed a question that was not present

here: When an award distributing marital assets has been made, but a bankruptcy

petition is �led against a spouse before the divorce judgment is entered, do all the

marital assets become part of the bankruptcy estate?
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Pangea also relied on Musso‘s statement that “under New York law an equitable

distribution award is a remedy, and the enforcement of that remedy is no di�erent

than the enforcement of any other judgment.” That statement was dicta, and did not

accurately convey New York law because an entered judgment of divorce that

distributes marital property is not like a money judgment of a judgment creditor.

The judgment of divorce was “a �nal settling of accounts” between marital partners

with an equitable interest in all marital property. Because the judgment did not

render Andrea a judgment creditor of John (and it did not render John a judgment

creditor of Andrea), Andrea was not subject to the docketing requirements of CPLR

5203.

Conclusion

Pangea is not the last word on the subject. In a footnote, the court pointed out that

in some situations one spouse or ex‑spouse might be a judgment creditor as to the

other. For example, one spouse may obtain a money judgment against the other

spouse pursuant to Domestic Relations Law §244. This was not the case here and the

court had no reason to decide whether a spouse seeking to enforce a judgment

pursuant to Domestic Relations Law §244 is a judgment creditor of the other spouse.

Joel R. Brandes, an attorney in New York, is the author of the nine volume treatise
Law and the Family New York, 2d, and Law and the Family New York Forms (�ve
volumes), both published by Thomson Reuters, and the New York Matrimonial Trial
Handbook.
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