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Welcome to Bits and Bytes, ™ an electronic newsletter written for the New York divorce and 

family law bench and bar, distributed as a public service by The Law Firm 
of Joel R. Brandes, P.C.,  43 West 43rd Street, Suite 34, New York, New 
York 10036. Telephone: (212) 859-5079, email to: joel@nysdivorce.com.   
 
The Law Firm of Joel R. Brandes P.C. advises and works with 
attorneys, as a consultant, co-counsel, as an expert, or 
appellate counsel on divorce and family law appeals, and 
complex divorce, custody and international child abduction 

litigation pending in all of the state and federal courts in New York. We assist 
attorneys with trial preparation, and all aspects of a trial or appeal, including 
drafting questions for the examination and cross-examination of witnesses and 
experts.   

  

Association desired 

The Law Firm of Joel R. Brandes, P.C. is seeking an association with a Manhattan law 

firm with a matrimonial practice to whom we can refer litigated Supreme Court 

matrimonial matters. If interested, contact us by email.  

 
Recent Legislation 
 
 
Laws of 2019, Ch 335, enacted October 3, 2019 amended  Family Court Act §§828 and 842, 
Family Court Act § 412(10), Domestic Relations Law § 236 [B][5-a][b][5] and Domestic 
Relations Law § 236[B](6][b][4] 
 
 Family Court Act §§828 and 842  were amended to authorize Family Court, when 
issuing a temporary order of protection to issue  an  order directing  the parties to appear 
within seven business days of the issuance of the order in the family court, in the same 
action, for consideration of an order for temporary spousal support in accordance with 
article four of the family court act. If the court directs the parties to appear, it must direct the 
parties to appear with information  with  respect to  income  and assets. However, a 
temporary order for spousal support may be  issued pursuant to article four of the family 
court act on the return date  notwith  standing  the  respondent's default upon notice, and 
notwithstanding that  information with respect to income  and  assets  of  the  petitioner  or 
respondent may be unavailable. 

https://store.bookbaby.com/bookshop/book/index.aspx?bookURL=New-York-Matrimonial-Trial-Handbook1&b=p_fr-ho-bl
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 The additions to Family Court Act §828 (5)  and 842 are identical and read as 
follows:  
 
  Notwithstanding  the provisions of section eight hundred seventeen 
   of this article, where a temporary order  of  spousal  support  has  not 
   already  been  issued,  the  court may, in addition to the issuance of a 
   temporary order of protection pursuant to this section, issue  an  order 
   directing  the parties to appear within seven business days of the issu- 
   ance of the order in the family court, in the same action, for consider- 
   ation of an order for temporary spousal support in accordance with arti- 
   cle four of this act. If the court directs the parties to so appear, the 
   court shall direct the parties to appear with information  with  respect 
   to  income  and assets, but a temporary order for spousal support may be 
   issued pursuant to article four of this act on the return date  notwith- 
   standing  the  respondent's default upon notice and notwithstanding that 
   information with respect to income  and  assets  of  the  petitioner  or 
   respondent may be unavailable. 
 
 Family Court Act § 412(10), Domestic Relations Law § 236 [B][5-a][b][5] and 
Domestic Relations Law § 236[B](6][b][4] were amended to fix the date of the biennial 
adjustment of the spousal maintenance "cap" at March 1st, rather than January 31st, 
commencing in 2020. 
  
 According to the Assembly sponsors memorandum in support to the legislation 
the Family Protection and Domestic Violence Intervention Act of 1994 (L. 1994, c. 222) 
authorized Family Courts, when issuing orders of protection in family offense cases, to 
issue temporary orders of child support. However, it did not authorize the court to award 
support to married petitioners in family offense proceedings who do not have minor, 
dependent children. Child support, but not spousal support, may be ordered in conjunction 
with the issuance of an order of protection. The amendment permits issuance of a 
temporary order of spousal support on the return dateof the family offense petition 
"notwithstanding the respondent's default upon notice and notwithstanding that 
information with respect to income and assets of the petitioner or respondent may be 
unavailable." Upon making an order for temporary spousal support, the court must set the 
spousal support matter down for determination of the final order. 
  
 
 The amendment of the date of calculation of the spousal maintenance 
"cap" in the Family Court Act and Domestic Relations Law, conforms the  adjustment date 
to that already in effect for the child support income "cap," self-support reserve and poverty 
level guidelines amount. 

 
 
Appellate Divison, Second Department  
 
Court has no discretion to deny trial application for money judgment where it is established 
that arrears were due and unpaid 



3 
 
 
 
 

 
In Uttamchandani v Uttamchandani, --- N.Y.S.3d ----, 2019 WL 4457752, 2019 N.Y. Slip Op. 
06645 (2d Dept.,2019) the Appellate Division observed that a  party to a matrimonial action 
may make an application for a judgment directing the payment of arrears at any time prior 
to or subsequent to the entry of a judgment of divorce (see Domestic Relations Law § 244; 
McCoy v. McCoy, 117 A.D.3d 806, 808, 985 N.Y.S.2d 629). The court did not have the 
discretion to deny the plaintiff’s application for leave to enter a money judgment since she 
established that arrears were due and unpaid. Where there are triable issues of fact as to 
the amount of arrears, an evidentiary hearing should be held. 
 
 

 
Bits and Bytes™ is written by Joel R. Brandes, the author of Law and The 
Family New York, 2d (9 volumes) (Thomson Reuters) ,  Law and the 
Family New York Forms (5 volumes) (Thomson Reuters) and 
the New York Matrimonial Trial Handbook   
 
The New York Matrimonial Trial Handbook  is available in 

Bookstores and online in the print edition at the Bookbaby 
Bookstore,  Amazon,  Barnes & Noble, Goodreads and other online book 
sellers.  It is also available in Kindle ebook editions and epub ebook editions for 
all ebook readers in our website bookstore. The electronic edition is a perfect 

companion to have on your tablet or PC during a trial or hearing. Click on this link for the 
table of contents.   
 
 
Bari Brandes Corbin, of the New York Bar, and co-author of Law and the Family New 
York, 2d, Volumes 5 & 6 (Thomson-West), and Evan B. Brandes, of the New York and 
Massachusetts Bars, and a Solicitor in New South Wales, Australia are contributors to 
this publication. The authors write the annual supplements to Law and the Family New 
York, 2d, and Law and the Family New York Forms, 2d.  

 

Notice: This publication was created to provide authoritative information concerning the 
subject matter covered. However, it was not necessarily written by persons licensed to 
practice law in a particular jurisdiction. The publisher is not engaged in rendering legal 
advice and this publication is not intended to give legal advice about a specific legal 
problem, nor is it a substitute for the advice of an attorney. If legal advice is required the 
services of a competent attorney should be sought.  
 
Bits and Bytes, ™ is published twice a month by Joel R. Brandes Consulting Services, 
Inc., 2881 NE 33rd Court, Fort Lauderdale, Florida, 33306, 954-564-9883. Send mail to: 
divorce@ix.netcom.com. Copyright © 2019, Joel R. Brandes Consulting Services, Inc., All 
Rights Reserved. (This publication may be considered Attorney Advertising pursuant to 
New York Court Rules.) 
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