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TO MANY, the brouhaha is about stereotyping lawyers as capitalistic bloodsuckers, but the crux of the problem is survival -- the hush-hush whisperings of lawyers engaged in the widely practiced mechanisms used to collect their hard-earned money. When it comes to getting paid, the legal world has become perhaps the most vulnerable, exposed sector of American business exploitation. Lawyers, bent on righting the wronged while proving themselves to be the best, must make rational choices in a world of irrational disputes. Requests for payment are shouted down as uncaring demands; lawsuits seeking recovery of earned fees are branded as selfish, coercive acts of money-grubbing professionals.
To clients looking to avoid paying their bill, no one is safe. Even that highly acclaimed model graduate we have all known at one time or another has fallen victim. Admitted to the American Academy at an early age, where his lvy League background, courtly manner and mischievous wit, combined to give him a reputation as a sort of Maimonides of divorce law, not even he is safe.
The lingering recession and a lackluster economy has made the crackdown on collection of fees more important than ever. Worse yet, the recession continues to show signs of staying power. Auto sales are a catastrophe, companies continue to cut payrolls, and corporate profits remain bleak. Lawyers must now battle with clients for their earned dollars. Declining collections could jeopardize clients as well. Fewer collections lead to bad lawyering, which leads to loss of clients, which leads to fewer collections. When will the cycle end?
Not Always a Right
The issue of recovering legal fees was confronted long before the decline of the economy and the rise of inflation and was quite different when it began. As far back as 1903, the Court of Appeals observed that the counsellors of the original estate of the legal fraternity in England were so elevated that they possessed no right to demand compensation for their services. Counsel fees were merely an honorarium dependant upon the generosity of the client. "A counsel can maintain no action for his fees; which are given, not as locatio vel conductio, but as quiddam honorium; not as salary or hire, but as mere gratuity, which a counsellor cannot demand without doing wrong to his reputation: * * *." [FN1] The Court earnestly suggested "... the legal fraternity was classified with the physicians, concerning whom Lord Kenyon said: "It has been understood in this country that the fees of a physician are honorary, and not demandable of right. [FN2] It did indeed recognize, however, "that north of the River Tweed no such custom ever existed, the thrifty inhabitants of those moors and highlands having by statute provided that "honoraries may be pursued." [FN3] The underlying message is even broader. Lawyers have a right to be paid. The question one might muse is not whether one should seek payment, but what rights the lawyer has in seeking recovery.
In Adams v. Stevens & Cagger, [FN4] the issue was whether counsel, who had been engaged to argue two cases in the Court of Errors, could recover the amount agreed upon as compensation for his services or whether he was limited by the terms of the "fee-bill," [FN5] to a fee of $3.75 in each case. The court concluded that the doctrine that counsel fees are merely an honorarium dependent upon the client's generosity was "not consistent with our utilitarian policy and practical notions" [FN6] and affirmed a judgment in favor of Plaintiffs. The court, however, was careful to limit the right of recovery to a cause of action based upon an express contract. It expressed no opinion as to whether an action would lie on an implied contract.
Before the Code of Procedure was adopted in 1848, an attorney had a lien upon the judgment for his services, but the legal measure of these services was the taxable costs, and the extent of the attorney's lien was always held to be equal to the costs recovered in the action. [FN7] The Code of Procedure repealed all restrictions on the right of a party to agree with an attorney for his compensation, and the measure of an attorney's compensation was left to the express or implied agreement of the parties. [FN8] A lien for the attorney's services was first enforced because of the enactment of s303 of the Code of Procedure in 1849. [FN9] Thereafter, an attorney was allowed a lien after judgment for any compensation that his client had agreed to pay him. [FN10] Because the attorney's lien only accrued after judgment, in 1879, s66 of the Code of Civil Procedure was amended to give the attorney a lien on the cause of action before judgment. [FN11] In 1899, the section was further amended to provide a remedy to determine and enforce the lien on the petition of either attorney or client. [FN12] In this form it has been carried to ss474 and 475 of the Judiciary Law, enacted originally in 1909. [FN13]
Remedies for an Attorney
At common law an attorney had two kinds of liens: (1) a retaining lien, which the attorney had on all papers in his possession until his claim for services was discharged; (2) a charging lien, which was a lien on a specific fund or judgment recovered through the efforts of the attorney for his compensation in that individual action or proceeding. [FN14] While both kinds of liens were of common law origin, the charging lien has been enlarged by statute, which is now s475 of the Judiciary Law. [FN15]
The remedies of an attorney to obtain payment from his clients are: (1) a plenary action to recover for his services; (2) the retaining lien; (3) the charging lien; (4) ascertainment and foreclosure of the lien in a separate equitable suit; and (5) ascertainment and fixation of the lien in the action. All of these are not exclusive but cumulative remedies. [FN16] Although a client may discharge his attorney, with or without cause, a discharge of an attorney, without cause, does not in itself discharge the client from any obligation to pay the attorney for past services. In order to secure such payment, the attorney has a general lien for the entire balance on account of all papers, securities, or monies belonging to his client that came into his possession and a charging lien for services rendered in a particular action or proceeding upon his client's cause of action. [FN17] If the discharge is for cause or misconduct, the attorney [FN18] has no right to a fee or to a retaining lien.
An attorney does not forfeit his retaining lien where the attorney voluntarily withdraws from a case for just cause. [FN19]
A retaining lien is a valuable right given by law to secure the payment of the reasonable value of the services rendered as an attorney in an action, and upon discharge without cause, an attorney is entitled to be paid the fair and reasonable value of services rendered. [FN20]
The lien attaches to all of the papers, securities and
money of his client that are connected with the litigation that come into the attorney's possession in the course of his professional employment. [FN21] It gives the attorney the right to retain such property until all his reasonable charges are paid. [FN22] It is a common law lien that is founded upon and depending upon possesion. [FN23] It exists separate from and is not affected by Judiciary Law s475, which relates to the attorney's charging lien. [FN24]
The extent of the retaining lien is measured by the reasonable value of the attorney's services. If the amount of the retaining lien cannot be agreed upon by the parties, it must be fixed by the court. [FN25]
An attorney has no retaining lien on an executed but unfiled divorce judgment. It is thus improper for an attorney to refuse to file a final divorce judgment, until he is paid in full by his client. One must first obtain permission of the court to withdraw as attorney, since an attorney has no retaining lien on an executed but unfiled court order. [FN26]
Extent of Lien
The retaining lien is usually held to extend to money collected by the attorney for his client in the course of his employment, whether or not upon a judgment or an award. [FN27] The retaining lien does not extend beyond the interest of the client in the particular property concerned and is confined to property in the possession of the attorney. [FN28] Alimony or maintenance is not subject to a retaining lien. [FN29] A distributive award or equitable distribution, being in the nature of a property settlement, rather than support, would be subject to a retaining lien. Where a spouse owns real property that he retains as a result of the settlement, no lien attaches to this property since no proceeds were created. [FN30]
Generally, a client cannot compel his attorney to surrender papers on which he has a retaining lien without payment of the attorney's compensation or without furnishing adequate security for payment. [FN31] This rule applies where the client desires a substitution of the attorney. [FN32] A court may, in a proper case, order the attorney to surrender papers and documents in his possession to the client, upon the client posting security for payment of the attorney's claim. [FN33]
Special Term is without power to order the turnover of the papers in a case to the client or a substituted attorney prior to the determination of that attorneys claim for compensation. [FN34] The lien must be fixed on a quantum meruit basis. [FN35]
Where the court orders an attorney to turn over a litigation file, upon which an attorney has a retaining lien, that attorney is entitled to a summary determination fixing the value of his services, and the amount so fixed must be paid or otherwise secured to the attorney before such turnover may be enforced. [FN36] Where there are "exigent" circumstances the Appellate Division, Second Department, has carved out an exception to the rule and relegated the attorney to his charging lien. But even in such a case, the lien must be fixed before the attorney can be directed to turn over his file. [FN37] Uncontroverted allegations of indigency are considered to be exigent circumstances. [FN38] However, it is error to award a charging lien on a finding that a party is indigent, without holding a hearing on the issue of indigency, where that party does not submit an affidavit alleging that he was indigent and the outgoing attorney raises the issue sufficiently by alleging the payment of a retainer to the new attorney. [FN39]
It would appear that in the absence of a request by the client for an order directing the outgoing attorney to turn over the file, the outgoing attorney with a claim for compensation for services rendered is not entitled to a summary determination fixing his or her retaining lien and the reasonable value of his or her services, [FN40] although he or she is entitled to a confirmation that he or she has a charging lien.
The retaining lien, however, may not be actively enforced through foreclosure, but is merely the passive right of an attorney to hold the subject of the lien until his or her fees are paid or adequate security given. [FN41]
In addition to the common law retaining lien, an attorney has a charging lien for his services rendered in obtaining a judgment or award for his client, which attaches to the client's cause of action, verdict and judgment, and the proceeds thereof. This lien is not dependent upon possession.
Charging Lien
It is defined by s475 of the Judiciary Law which provides:
From the commencement of an action, special or other proceeding in any court or before any state, municipal or federal department, except a department of labor, or the service of answer containing a counterupon his client's cause of action, claim or counterclaim, which attaches to a verdict report, determination, judgment or final order in his client's favor, and the proceeds thereof in whatever hands they may come; and the lien cannot be affected by any settlement between the parties before or after judgment, final order or determination. The court upon the petition of the client or attorney may determine and enforce the lien.
The charging lien covers disbursements made on behalf of the client included in the taxable costs and compensation for the services of the attorney in the action or proceeding. [FN42] An attorney's charging lien is to be measured by the value of his services. [FN43] The lien, however, is limited by the amount fixed in the retainer agreement or contract. [FN44]
An attorney's charging lien attaches at the commencement of an action or proceeding. [FN45] An attorney may acquire a lien prior to the com Judiciary Law. [FN46]
There is no requirement of docketing or filing in order to perfect a charging lien. Nor is it necessary for the attorney to give notice of his claim to the adverse party to protect his lien. [FN47] An attorney can, however, be held to have waived the lien by his failure to assert it within a reasonable period of time. [FN48]
By virtue of s475 of the Judiciary Law, the attorney's charging lien attaches to the proceeds of a judgment or settlement in "whatever hands they may come." An attorney's lien does not attach to alimony or maintenance paid to a spouse under an order or judgment because such alimony is intended for the support of the party to whom it is awarded. [FN49]
Distributive Awards
Although an attorney's charging lien does not attach to an award of alimony or maintenance, nothing in the Judiciary Law precludes enforcement of a charging lien upon a distributive award or an award of counsel fees to a subsequent counsel. [FN50] Cunning clients have been known to defeat charging liens. In Re Beckett, [FN51] the parties reconciled and discontinued the action. The clients, apparently conspiring to avoid the imposition of the charging lien, agreed to payment of alimony and maintenance, thus beating the attorney out of his lien. Where the parties settle during the pendency of an action for divorce and resume marital relations, and thereby settle the action, there is nothing to which the attorney's charging lien can attach. [FN52] A fine imposed upon a husband in contempt proceedings for failure to pay alimony is a substitute for the alimony and, therefore, is not subject to an attorney's lien. Further, an attorney has no charging lien upon any surplus money from a foreclosure action that he had impounded for the purpose of paying alimony. [FN53]
An award for counsel fees is subject to a charging lien, against both the client and subsequent counsel. [FN54]
An attorney may enforce a charging lien by a summary proceeding, commenced upon a petition. [FN55] The summary remedy provided by s475 of the Judiciary Law is not exclusive. The charging lien may also be enforced by the commencement of a plenary action.
The determination adjudging the amount of the lien is conclusive upon the parties in a subsequent proceeding brought by the attorney. [FN56] Such determination is in the form of a final order stating that the attorney has a lien for a certain amount, the collection of which may be enforced in the manner provided for the collection of a sum of money directed to be paid by an order. [FN57] Although, generally, the court, in determining the lien, cannot order the entry of a money judgment, the order fixing the fee may, in some cases, be treated as a judgment for certain purposes. [FN58]
An attorney may also bring an action in equity to enforce his lien. [FN59] The attorney may also seek to have the lien fixed and enforced by motion in the matrimonial action. [FN60]
A charging lien asserted as against counsel fees only must be timely imposed. Outgoing counsel is not entitled to a summary determination of amount of his or her lien where there has been an award of temporary counsel fees prior to discharge or withdrawal. The proper time to seek the imposition of the lien against any further counsel fee awarded is at the conclusion of the litigation. The existence of a charging lien as a first lien upon any award of counsel fees to a spouse does not preclude the outgoing attorney from commencement of a plenary action against either or both spouses. [FN61]
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