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ACTS OF ADULTERY, among the most emotionally charged destroyers of marriage, present unique challenges and opportunities around which to procure a divorce judgment under the Domestic Relations Law (DRL). Since episodes of deviate or sexual infidelity are intrinsically secretive and proof inherently elusive, the plaintiff can imply guilt through indirect or circumstantial evidence so long as it leads the reasonable observer to conclude that the parties were inclined toward adulterous acts and the opportunity existed. Where direct testimony exists, it often comes from suspicious sources like prostitutes and private eyes, and the judge devalues it accordingly; there is a strong possibility, also, that the plaintiff deployed such people to entrap the defendant in the sexual equivalent of a "buy and bust" and get a divorce with the defendant's connivance. Without corroboration, an adulterer's confession is worth even less, since there is the possibility of collusion. Without consent, as in cases where the adulterer can prove mental incapacity, the acts themselves provide no basis for judgment.
If a spouse's adultery is to be used as ground for a divorce action, the plaintiff must also act quickly and decisively. A plaintiff is assumed to have forgiven the defendant if proceedings start more than five years after the offenses were discovered or the plaintiff voluntarily continues to live for long periods with a spouse he or she knows has been unfaithful (cohabitation with merely the suspicion of adultery, without knowledge or proof of actual misconduct, at least will not invalidate the proceeding).
The plaintiff must also not express revenge by engaging in his or her own adulterous acts that would have entitled the defendant, if innocent, to a divorce.
Definition of Adultery
DRL s170(4) provides that an action may be maintained by a husband or wife to procure a judgment divorcing the parties and dissolving the marriage on the ground of the commission of an act of adultery. Adultery is defined in the statute as the commission of an act of sexual or deviate sexual intercourse, voluntarily performed by the defendant, with a person other than the plaintiff after the marriage of the plaintiff and the defendant.
Deviate sexual intercourse includes, but is not limited to, sexual conduct as defined in Penal Law 130.00 (2) and 130.20 (3).
Penal Law 130.00 (2) provides that "deviate sexual intercourse" "means sexual conduct between persons not married to each other consisting of contact between the penis and the anus, the mouth and penis, or the mouth and the vulva." Penal Law 130.20 (3) provides: "A person is guilty of misconduct when: ... 3. He engages in sexual conduct with an animal or a dead human body."
From 1787, when Alexander Hamilton's divorce law was enacted until 1967, when the Divorce Reform Law added five new grounds for divorce, adultery was the only ground for divorce in New York. The law reflected the then strong New York public policy against divorce.
Proof of Adultery
In a divorce action grounded upon the adultery of the defendant, the plaintiff has the burden of proving the material allegations of his or her complaint, even though the defendant defaults in appearing or pleading, or the answer does not put in issue the allegation of adultery. [FN1]
There need not be direct evidence of the actual commission of the adultery, since adulterous acts are usually secret and can be proven ordinarily only by circumstantial and indirect evidence. [FN2] It has frequently been held that to establish adultery by circumstantial evidence, the plaintiff must prove opportunity, inclination and intent. [FN3] There must be evidence of some relation between the parties and such conduct on their part as would tend to establish that the desire and willingness existed to engage in an act of adultery when the opportunity arose.
Proof of opportunity to commit adultery, alone, is insufficient. The evidence of inclination and intent must be clear, positive and satisfactory, such as to lead a reasonable person to the conclusion that the adulterous act was committed when the opportunity was present. [FN4] Where it is shown that the parties charged with adultery had the lascivious desire and the opportunity to gratify it, the fact that they gratified it may be inferred from other facts. [FN5]
The circumstantial evidence of adultery need not be so strong as to admit of no other possible conclusion, or as to convince the court beyond all doubt, but it should point clearly to guilt. [FN6]
Paramour, Prostitute, Private Eye
When adultery was the only basis for divorce in New York, the testimony of a correspondent as to intercourse with a spouse was said to be viewed with suspicion. The courts would not generally grant a divorce based on such uncorroborated testimony. [FN7]
Because of the doubtful character and unreliability of private detectives and prostitutes, their testimony was also viewed with suspicion and generally held to be insufficient without some corroboration. [FN8] This rule does not apply to the testimony of a detective who obtained evidence without compensation through friendship to one of the parties, or to the testimony of a person who was a witness to the sexual act, but not as a paid detective. In such instances there need be no corroboration. [FN9]
The rule requiring corroboration in certain situations is not a rule of evidence but merely one for the guidance of the judicial conscience in uncontested cases, and it is not followed as a matter of law in litigated cases where there is a jury. [FN10] The rule is not that such evidence could not be considered by the court, but that in considering it only such weight should be given to it as the conscience of the judge or jurors shall deem it entitled to receive. [FN11]
The reality of the situation being what it is, the courts have held very slight corroboration of the testimony of private detectives, or of prostitutes, to be sufficient to justify the granting of a divorce. This is especially true where the party against whom the testimony is introduced fails to take the stand in his or her own behalf. Such corroboration may be found, for instance, in surrounding circumstances, or in letters of the defendant to the corespondent. [FN12]
Confessions
Naturally, this door swings both ways. A divorce will not be granted on adultery grounds solely based upon the confessions of the parties. The courts refuse to grant divorces upon a confession alone, requiring corroboration of some sort in order to avoid collusion. Guided more by its conscience than a rule of evidence, the judicial system seeks to assure the integrity of the system.[FN13] It is not necessary that the corroboration be sufficient by itself to prove the adultery. It is only necessary that it tends to corroborate the confession. [FN14]
A confession of adultery that is clear and distinct, sincere and not collusive, corroborated by the correspondence of the guilty party or other evidence, constitutes a sufficient basis for a judgment of divorce. [FN15]
Insanity as Defense
Proof that a spouse was mentally incapable at that time of understanding the nature, quality, effect and consequences of the adulterous act is a defense. Although there is no statute expressly establishing defendant's insanity when the adultery was committed, which is a defense, the intent of the statute certainly implies consent or acquiescence. Consent is lacking in the act of an insane person. [FN16]
In Pajak v. Pajak, [FN17] since there is no statutory defense to a divorce action in New York based on defendant's cruel and inhuman treatment, the Court of Appeals has held that an attempt to explain or excuse conduct, which would otherwise constitute actionable cruelty, by reason of a defendant's mental illness, cannot be justified. [FN18]
Statute of Limitations
DRL s210 provides that no action for divorce may be maintained on a ground that arose more than five years before the commencement of the action, except where abandonment or separation pursuant to agreement or judgment is the ground. [FN19] DRL s171 (3) provides that a divorce will not be granted although the adultery of the defendant is established, where there has been no express forgiveness, and no voluntary cohabitation of the parties, but the action is not commenced within five years after discovery by the plaintiff of the offense charged.
If the injured party acquiesces for five years after knowledge of adultery, he or she is presumed to have pardoned or forgiven the offense. [FN20] Moreover, continuous adultery of the defendant, existing and known to the plaintiff for more than five years before the commencement of the action for divorce, is a bar even though the plaintiff produces evidence of adultery with the corespondent within the five-year period. [FN21]
Plaintiff's Adultery
One of the few instances in life where two wrongs make a right (or in this instance eliminate "rights"), DRL s174(4) provides that the plaintiff is not entitled to a divorce even though the adultery of the defendant is established "where the plaintiff has also been guilty of adultery under such circumstances that the defendant would have been entitled, if innocent, to a divorce."
The adultery of the plaintiff, to bar a divorce, must be such as could be made the basis of an action for divorce by the defendant. Thus, where the adultery of the plaintiff was committed with the connivance of the defendant, the defendant cannot use such adultery as a defense to a divorce action brought against him or her, since the defendant could not maintain an action for divorce against the plaintiff because of the defendant's connivance.
Similarly, the commission of an act or acts of adultery by the plaintiff more than five years before the commencement of the action, and then known by the defendant to have been committed, does not bar the plaintiff's right to a divorce judgment. Since the defendant could not maintain an action for divorce against the plaintiff because of the lapse of time, it follows that the plaintiff's misconduct is not a defense. [FN22] Moreover, the commission of adultery by the plaintiff does not operate as a defense where it has been forgiven or condoned by the defendant, [FN23] since the defendant could not maintain an action for a divorce on the basis of a condoned offense.
Forgiveness
Even though the adultery of the defendant is established, DRL s171(2) provides that a divorce will not be granted where the adultery has been forgiven by the plaintiff. Forgiveness, thus legally releasing the injury, is called "condonation." The defense of condonation or forgiveness may, in the words of the statute, be proved "either affirmatively or by the voluntary cohabitation of the parties, provided it is with knowledge of the facts. Where the plaintiff has voluntarily cohabited with the defendant with full knowledge that the defendant has been unfaithful, it is presumed that the plaintiff has condoned or forgiven the injury. [FN24]
Cohabitation, and thus condonation, will be inferred from the fact of living together as husband and wife, where nothing appears to the contrary. However, in the absence of any other evidence tending to establish forgiveness, a single act of intercourse between the parties is not such a voluntary cohabitation of the parties as to prove forgiveness, particularly where the intercourse was committed while the plaintiff was emotionally upset and under the influence of alcohol. [FN25]
For cohabitation to constitute forgiveness of the adultery, it must take place with full knowledge of the fact. This means that the cohabitation must be with knowledge that the defendant committed adultery. It must appear with reasonable clearness that the plaintiff had sufficiently substantial knowledge upon which to base a belief in the guilt of the defendant, not only of the particular act of adultery, but of all the then existing charges of adultery. The plaintiff must not only have some indication of the fact of adultery, but must believe the fact to be true. [FN26]
Mere circumstances of a suspicious nature, where the adultery is denied by the alleged guilty party, do not constitute such knowledge of the misconduct that subsequent cohabitation establishes forgiveness. Moreover, the plaintiff may not be held to have condoned the adultery where his or her knowledge of the adultery lies entirely in the other person's confession. It must appear that the plaintiff has some proof in addition to the confession. [FN27]
Revival of Offense
Condonation or forgiveness of the offense of adultery that constitutes a defense to an action for divorce is not absolute, but it is conditioned upon the defendant's future good conduct. Where the defendant commits adultery subsequent to the condonation, the condoned adultery is revived. The condonation will also be nullified and the original adultery revived by subsequent cruelty or abuse or indignities amounting to marital misconduct. [FN28]
Procurement
Even though the adultery of the defendant is established, DRL s171 (1) provides a statutory bar if the adultery was committed by the procurement or with the connivance of the plaintiff. "Connivance" has been defined to be the corrupt consenting of a married party to the adultery of the spouse from which that party afterward seeks a divorce. [FN29] The basis of the defense of connivance is volenti non fit injuria, or that one is not legally injured if he or she has consented to the act complained of or was willing that it should occur. [FN30]
If the plaintiff has conspired with another person to have the latter commit adultery with the defendant, the plaintiff connives at such adultery. [FN31] The plaintiff, however, is not guilty of connivance merely because he or she failed to prevent or discourage the adultery by the defendant. [FN32] The fact that the plaintiff willfully abandoned the defendant does not establish that the plaintiff consented to adultery by the defendant during the period of abandonment and that the plaintiff was therefore guilty of connivance. [FN33]
Where one spouse suspects that the other is about to commit adultery, he or she may obtain evidence of the act without being guilty of connivance. [FN34] However, where a spouse hires someone for the express purpose of committing adultery with the other spouse, there is a corrupt consent and a connivance at the adultery. [FN35] An act of adultery is deemed to have been procured by the plaintiff where it appears that it was committed by the defendant with someone hired by the plaintiff to obtain evidence of the defendant's adultery, since the plaintiff is charged with responsibility for the act of his or her agent, even though the agent was not hired for the purpose of committing adultery. [FN36]
Collusion
Collusion between the parties to a divorce action based on adultery will bar the granting of a divorce. [FN37] The term "collusion" as applied to a divorce proceeding has been broadly defined to be an agreement between a husband and wife to procure a judgment dissolving the marriage contract, which, if the facts were known, the court would not grant. [FN38] The term "collusion" also has been more narrowly defined as an agreement between husband and wife for one of them to commit, or to appear to commit, or to be represented in court as having committed, a breach of the matrimonial duty, for the purpose of enabling the other to obtain the divorce. [FN39]
It should be noted that General Obligations Law s5-311, as amended in 1966, provides that an agreement made between a husband and wife shall not be considered a contract to alter or dissolve the marriage unless it contains an express provision requiring the dissolution of the marriage or provides for the procurement of grounds for divorce. Thus, conduct that formerly might be regarded as "collusive" may not be so regarded under the current expression of public policy.
While connivance and collusion are closely related, the distinction between them is that connivance is a unilateral act by one spouse, whereas collusion is a corrupt agreement between both spouses. Thus, to constitute collusion there must be an actual agreement between husband and wife to procure a divorce. [FN40]
The readiness of one of the parties to a divorce action to assist the other in the legal proceedings is not of itself collusive, although it invites scrutiny into the facts to ascertain whether they are false or, if true, whether there was an arrangement to procure a divorce. [FN41] Similarly, the mere furnishing of information to the plaintiff by the defendant of his past acts of adultery does not constitute collusion barring the plaintiff from a divorce. It is only a circumstance to be taken into consideration by the court in determining whether there actually has been collusion. [FN42] The law contemplates collusion in the offense, not in furnishing evidence of it. [FN43]
The commission of adultery, or the creation of the appearance of having committed it, with the consent or privity of the other party, or under an arrangement between the spouses, has been held to be collusion. [FN44] However, the failure of the defendant to appear and defend an action of divorce is not of itself collusion, although it may, along with other circumstances, be evidence of it. [FN45]
Any arrangement or plan between the parties whereby evidence of a valid defense to a divorce action is suppressed constitutes collusion. [FN46] Clearly, an agreement between the parties to an action for a divorce that the defendant shall withdraw opposition to, or not defend, the action is collusive. [FN47] However, agreements relating to alimony, or the adjustment of property rights that do not directly induce the procurement of a divorce, do not constitute such collusion as will bar a divorce. [FN48]
Collusion, Settlement
There is an exceedingly fine line drawn between collusion and proper settlement of differences preparatory to divorce, and the distinction may depend upon verbal niceties, semantics and assumptions as to motivation. If the term is given a broad definition, many, if not most, uncontested divorces accompanied by settlement agreements may be labeled "collusive." The proper definition of the term, however, should depend upon the legal and social consequences entailed, and since today it comports with public policy to amicably settle differences and to plan for the future, only a blatant "buying off" of a meritorious defense, a conspiracy to fabricate or suppress facts and to work serious fraud on the court, should be deemed "collusion."
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